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Abstract

Investing in classic cars can be a supplement to traditional investments for private clients in wealth mar
However, the special features of this exotic asset class have to be taken into account. In the ¢ase of aniir
risk factors such as ongoing costs, market transparency and liquidity have to be considered. In
opportunities arise from potential portfolio
General return forecasts carbentyade to a limited extent. Rather, it requires an individual yield calculati
taking the circumstances and intentions of the investor iMtbe@assic Car Banking Concept, which is
presented in this paper, demonstrates the abilityddheteymestment in classic cars into an existing wealth
management structure. Thereby, the further di
an interesting earning potential in the current situation of historiestsakes interany parts of the world.
Moreover, Classic Car Banking as a segment of wealth management in general has the potential to
conceivable emotional involvement of investors in order to intensify theetelediondieptd and
consultats.Nevertheless, selected concepts of behavioral finance are able to explain the downside of po
emotional investments. Concepts such as Anchoring, the Endowment Effect, Mental Accounti
Overconfidence are related to insufficient dekisgwhizh, in the case of investments, leads to inadequate
monetary returns.

KeywordsWealth Management, Classic Cars, Behavioral Economics, Behavioral Finance

1.Introduction

The current market environment for capital investments is sipapsidtentiydow interest rate environment. Against
this background, it is understandable that investors of all kind, for example private investors and professionals f
investment services, are looking for new investment opportunities/etityabetiens (Sauren, 2015). Investing in
classic cars thereby is an option in the area of alternative or exotic asset classes. In the meantime, this inves
longer treated only in autonsqREfic journals, but is increasingly alsoabec$ubgcientific debate. However, the
investment inthecsa | | ed fAgarage goldd has been considered
possibilities, on how to integrate the investment in classic cars into an existing séwéadtpartéolagement as

a so called Classic Car Banking.

An analysis of the asset class classic cars will be provided in the following. This includes an insightsn the techi
an overview of the market participants, the intentions of atagssiticer as well as factors of measurable value
development. On this basis, different possible types of investments in the asset class will be presented, with du
specific opportunities and risks. Subsequently conclusions can be dfsvimwestmeant in classic cars can be
operationalized in an existing wealth management structure. For this purpose, a model is presented, which r
customers6 needs around the investment dibyntheccbras si
competencies of wealth management and where additional consulting is needed.

Il. Classic Cars as an Asset Class

The analysis of the classic car asset class is in the following limited to passenger cars. Historic motorcycles
histoical agricultural machines are, although fundamentally also conceivable as investment objects, not the suk
further consideration in this paper.
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The recognition of a vehicle as a classic car depends on the definition. In Germanydoogriimplis, régulated

by law (8 23 StralRenverkBhlassungd®rdnung StVZO). According to the relevant regulation, the vehicle must b
assessed by an officially recognized expert or examiner. There are four basic requirements whigtdoe regularly
a recognition as a classic car. The vehicle must be at least 30 years of age, the originality of all assemblies
retained, the condition can be considered worth preserving and modifications to the vehicle have been made
limited egnt (TUV Sud Autoservice GmbH, 2012). In particular, the originality of a vehicle as well as the conditi
of preservation are the keys to a future increase in value. The fulfilment of the criteria mentioned before, lea
traffic law recation as a classic car in Germany. The latter allows approval as a histappnosfaichttHspecific

license plate). There are some advantages and possibilities associated with thisatsutiotas ecftetle tax or

the unrestricted trameenvironmental zones (GTU Gesellschatft firr technische Uberwachung mbH, 2016). In ac
this classification allows insurance in special vintage tariffs with extended insurance benefits (Anastassiou, 201

The possible intentions for investingniage\car are almost always individual, but the majority of motives can
aggregated to two main intentions. On the one hand, these are emotional intentions and, on the other han
expectations of a monetary return. In practice, a combatlatiorenfions with corresponding emphasis will often be
encountered.

Literature suggests, that the investment in classic cars can be refercatléd pass®m investment. In addition to
classic cars, this asset class includes works of art, jewelry or wine (Kréaussl, 2015). This list alreadyathows the ¢
anemotional investment. These are haptic objects, to which a clear individual preference of the owner can be
regularly. For example, the owner of a classic car can experience emotionally positive moments by using the v
incorporates theatization of a-sallecemotional retyrfior example by continuous caretaking of the automobile or by
opposing appreciation when participating in classic car events (Merten, 2015).

The second purpose of classic car acquisition is the intemignAcf gaelglias 2012, 23.0 % of classic car owners in
Germany viewed their vehicle primarily as an investment (bbg Betriebsberatungs GmbH, 2012). Particularly ir
following the financial crisis, investment flows have increasingly shéfessttdargilihus to the classic car market
as well. Private investors apparently perceive the investment in classic cars as a way out of low interest
inflationary fear (Euler, 2014). Moreover, a growing popularity of the investrisddiiclestartisyencouraged by
highprofile auctions with record sums (Jahnstone, 2014).

In terms of the performance of classic cars, there are special features to be considered that distinguish this ¢
from almost all others. In the folldwitigree significant factors (extreme) rarity, condition and origin of the vehicle
be further examined (Barzilay, 2009).

Initially, classic cars are a type of commodity which are not reproduced in its specification under usual circu
Nevertheks, there are differences in the impact of this fact. As in all markets, supply and demand determine t
Vehicles that have been produced in larger quantities and have a correspondingly large supply will tend to part
in value increas&¥hen choosing an investment object, one should therefore pay attention to the rarity of a v
Extremely rare vehicles are considered those, which have been produced only in small series or even as indivic
Although enormous increasesima possible here, the highly limited supply of spare parts should also be consic
(Barzilay, 2009).

The second factor of performance considers the condition of the vehicle. It should be noted that, for example b
significant increasesatue can be observed. This is a decisive unique feature of the asset class classic cars. |
ownerso® own intervention, a significant incregase
such as stocks or bonds, asidadimited in other exotic investments such as art and wine (Thaddeus, 2012).

A third factor that can significantly add value to a vehicle is its history. In addition to the performalege of a sing
this can sometimes also impact completerdedesds. For example, a Porsche 911 S from 1971 was sold at an auct
in 2011 at $ 1,375,000, which was about six to eight times the value of comparable vehicles. Obviously, the c:
prominent previous owner: Steve McQueen (Rotz, 2012)thdgedoanance of a brand in terms eaddihge

can be influenced by the use of the vehicles in films as well as by celebrity use (Kréussl, 2015a)-daligbdermore, tt
racing history occupies a special position with regard taddengattential. For example, vehicles of the Ferrari
brand that are used in motorsport events such as the Le Mans race are particularly expensive (Briickner, 2013

Only a few years ago, mainly technically experienced people, who could do repairs themnsagesamvne
However, the group of those who mainly enjoy the possession and the movement of the vehicle, but have n(

18



ISBN 15t International Conference on Social Sciences Proceedings
9788890970030 Leuven, 1314 July 2018 Volume Il

expertise, grows (Trockner, 2011). Besides the purely quantitative expansion of the market for classic ca
broadenmof interests as far as the buyers are concerned can be observed. Based on the various investment opp
the classic car market will be examined in more detail below.

Basically, there are three ways to acquire a classic car. A survey acaorgvoassio 2012 revealed that the
majority of respondents purchased their car in a private sale. Thereby, upfront research on the internet also pl
role. In total, more than 25 % of the vehicles were finally purchased on the Ii¢bstedrgibgdde8mbH, 2012).
Moreover, for higipeiced vehicles, the purchase at auctions was observable (Phillip, 2014).

Another possibility of classic car acquisition is the purchase from commercial classic car dealers. Here, a distir
be madediween independent dealers and those of the original manufacturers. Independent classic car dea
vehicles of various brands. However, in recent years, manufacturers are increasingly utilizing the potential o
historic vehicles. For examercedeBenz maintains its own classic car dealership, which is affiliated with t
MercedeBenz Museum (MercelBlesz Museum GmbH, 2016). Furthermore, BMW offers access to its Classic F
Shop over the Internet, through which almost all repkaterm@mtoe ordered for historic BMW vehicles. Moreover,
purchase requests for classic BMW cars can be made there (BMW AG, 2016). Finally, the Porsche Classic S
similar offer regarding spare parts and also offers factory restorations Rbrsdhg.AG, 2016). The described
activities of car dealers show, how profitable the classic car business really is.

Ill. Investing in Classic Cars

Investing in classic Cars comes with special characteristics of this investment class, kiesit ihtwvetcdunta
Historic vehicles are almost unique and hard to replace. Also, the pricing is, apart frorpaaetiovehiolesigh
mostly netransparent (Firlus, 2011). Comparative values can sometimes not be determined conskgently as th
for a number of vehicles is subject to intrinsic illiquidity (Lipinski, 2014). In the following, investmgatfirms in the
market are described under the outlined conditions as well as with regard to the potential chances and risks.

Generallydirect investments in classic cars and the derivative investments via funds or certificates can be diffe
As with almost all investment decisions, the factors risk, return and liquidity should be weighted accdrding to th
preferencg8enicke, 2006). In the following, it is shown that due to the specificity of the asset class classic cars,
differences in the two investment forms mentioned beforehand. As it will be shown, seeking the advice of e;
establishing a Clas€iar Banking in an existing wealth management structure can be gainful for both, custome
consultants.

The direct investment in classic cars offers not only the chance of a quantifiable return, for example a sale:
Considerably more, thedtor has the opportunity to realize an emotional return. Only very few asset classes ha
feature. Literature suggests, in addition to classic car investments the investment in art in this context (Gonza
2000). However, the direct inveistmelassic cars does not only address-aegthetlic level of perception. In the

use of the historic vehicle, enjoyment can be perceived in all senses. If the investor has a corresponding a
individual emotional return can theref@areqnal role in the investment decision (Merten, 2009).

In addition to the factors emotional return and the influenceability of value described before, tax behefits can ari
direct investment in classic cars, depending on the indiviosiibregal @ermany for example, in addition to the
reduced motor vehicle tax, the possibiliyesf pagfits from private sale transactions afigear bo&ling period

has to be considered. The direct investment can subsequently leauitatidaxarghe overall portfolio of private
investors (§ 23 (1) S. 1 Nr. 2 S. 1 read in conjunction with S. 3 EinkommérisstGgrgesetz

Due to the already outlined growing attractiveness of the asset class classic cars and the curneatmarket en
several providers have tried to come up with derivative investments in this asset class, such as funds and certi
basic idea lies in the diversification in a portfolio of multiple classic cars, in which the investor péstaipates fror
resale. However, not all providers could survive on the market. One example is the Classic Cars GmbH & Co.
Nr. 1 KG, which predicted a payout of 210 % after eleven and a half years but had to conclude operations after
years (Clasc Dream Lease GmbH & Co. Verwaltungs KG, 2010 & Justizministerium NRW, 2014).

A still active provider in the market of indirect investments in the field of classic cars is the Custoza Family C
Zurickhased company offers two forms of ggéotiaimder the umbrella of The Classic Car Fund for participation in t
vintage car market. The two variants differ mainly in the minimum investment. In the product version Class P, an
is already possible from 10,000 Euros upwards, wBkxssas amly from 200,000 Euros upwards. According to the
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Family Office, individual vehicles were sold with more than 25 % profit after just more than a few months perio
Family Office Ltd., 2016). Noteworthy about this fund is the ldgal ddrestlassic Car Fund has been formed by
The Classic Car Fund Limited, an investment company registered on the island state of Saint Vincent and the (
(The Classic Car Fund Ltd., 2012).

When examining opportunities and risks of the cid@sscasmet class, it is expedient to take the already discussec
intentions of the acquirers of classic cars into account. For example, investors who are more focused on emotic
or on enjoyment (A) are less likely to highly appreciateriaeséiaigs rising as fast as possible than mainly yield
oriented investors (B). Thus, for example, a low selling price (market price risk) for (B) would be perceived :
greater risk than for (A). In a certain sense, the investor's intatitiertheleitk assessment as well as the expected
returns on a cabgcase basis.

The potential monetary return of a classic car greatly depends on the individual vehicle. However, on an aggre
classic cars indices are available. One exdhgpBQ@s( Deutscher Oldtimer Index, which was developed by the
German Association of the Automotive Industry in 1999. The DOX tracks and aggregates the performance of &
just as the Dow Jones tracks the performance of the 30 largestindipotaBodhe DOX index was set at 1000
points in the year of its implementation.

DOX - Deutscher Oldtimer Index
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Figurel Deutscher Oldtimerindex (D@gprithmic. Figure by author, data from (Verband der Automobilindustrie e
2016).

The optical analysis of the DOX shows a permanently positive development, a feature which cannot be observe
any other index. The economic and financial crisis did not dampen the development either. Rather, it turns o
curve becomesaper from 2005 on and continues to increase even more.

In addition to the isolated consideration of the classic car as an investment object, the question of portfolio o
arises in connection with the expected return of the asset class biamsiaraysis by Daxhammer and Klein, the
correlation between the DOX and the DAX (Deutscher Aktienindex) reveled almost no correlation between the t
(r =-0.02). In the study, this result was included in the further calculatian wptieved portfolio. One of the key
findings is, that classic cars are overall able to reduce the risk of a given portfolio (Daxhammer & Klein, 2016).

However, the assessment and interpretation of the DOX should be viewed critically. Figsthghtioke yritedy

are average values. Nonetheless, individual price deviations are possible in significant magnitudes. Seco
observable transactions are included in the evaluation, but many purchases are made privately. A third point
lies in the fact that ongoing costs of classic car owners such as wearing parts, repairs and storage anmetnot taken i
(Briickner, 2010). Even though these costs might consume a significant portion of the return. Finally, the alread
emaional return is almost unquantifiable and therefore does not enter the performance of the DOX. Conseque
be assumed that there may be significant deviations in terms of return as well as the risk minimizing effect of
car investmediépending on each individual case.

As already described, the classic car asset class has a number of special features compared to conventional as
In the following, the three specific risks: maintenance costs, market (in)transpéaemndy badkgoithed more
closely.
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The running costs for the preservation of the vehicle consist of various components. In addition to predictable e:
taxes, insurance or storage, which are necessary to keep the vehicle in workingadiganaraditeusrgredictable
costs are a crucial risk. This includes expenses for spare and wear parts as well as expenditures for damages
accidents. Due to the age of the vehicles, the search for adequate spare parts is a chHll@nge tima¢ iaritse
financial resources. The relationship between yield opportunity and maintenance costs is cited in the literature :
area of tension for this asset class. Since the maintenance cogisded ighietes are lower in gagmeterms,

it is noted that, especially hedstwehicle categories up to 25,000 Euros, the potential return is usually already er
by the maintenance costs (Daxhammer & Klein, 2015). Real chances of a positive net yield are maiely attributec
from 100,000 Euros upwards (Bender & Schmidt, 2010).

The market transparency of the classic car market is limited and can lead to a vehicle being acquired at a s
higher price than a short or méeitmresale would cash out. Morea &, ttie increased activity of speculators on
the classic car market, critical deviations for sustainable price formations are observable (Bilanz Del
Wirtschaftsmagazin, 2014).

In contrast to the limited ability to already achieve a retistonethehible during the holding period, ultimately only
a sale offers the opportunity to realize profit. However, since the investments described are necessary during |
period to ensure value preservation, this may result in a loyuidéymigsfor. This is worsened if the corresponding
market is also characterized by illiquidity and therefore no short sales are possible (Briickner, 2010).

IV. Classic Car Banking in Wealth Management Environments

There are already first providessatth management services in the field of classic cars. However, the topic tends
considered isolated and focuses primarily on the provision of services to a corresponding customer-request for
average return (UniCredit Bank AG, 2016)r Hadvegvivesting in a historic vehicle, in addition to an etoante hard
estimate monetary return, the focus is on the emotional return. This circumstance opens up opportunities |
management, which is strongly influenced by personal inttgrabgansstomer. Therefore, the approach outlined in
the following builds up on the core competence of wealth management: an intensive and holistic relationship mz

The investment strategy for clients in wealth management shows a higHinddgesityofAs part of a holistic
consultation, taitoade solutions are developed for the custordent@Riaks, 2002). In this context, the question of
optimizing the portfolio by adding the exotic asset class classic cars may arispaGivertersriainh as risk
appetite, disposable cash, etc., the investment on the market for classic cars can take place. Like any deci
investment strategy, the investment in classic cars should be regularly reviewed to ultimatelagsfagteonustomer
as a critical factor of success in the advisory relationship between customer and wealth management consultar

Monetary and

Customer Satisfactio
—

Figure2 Process of consulting in wealth management with emotional return. Figure by author.

The intgration of classic car banking in an existing wealth management structure can be desstiged as a th
approach. The first level is the core competency of wealth management. This core is forneéatdyy lndedsigcar
services as well as #ark classic car related services that can be operated as a brokerage business. The
competence of wealth management focuses on the constant portfolio optimization for clients through an
relationship management (Hager & Raffelsberger, 260&), hilgljuality and exclusive events for customers round
off the core competences of wealth management.

Around the described core competencies of wealth management, a comprehensive solution package for the

investment should be offerethasic car related banking services. These include offers for financing or leasing hi
vehicles. The latter might be worthwhile for tax purposes in certain circumstances (Trockner, 2011). Moreover, &
insurance of the vehicle can be prasiddohnking / insurance service by consulting experts. The value of the hist
vehicle usually increases while the value of a new vehicle decreases. In order to reflect these increases in value
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underinsurance, regular valuations are redfugledian be forwarded to an insurance company. In this area, thel
seems to be an even greater need for advice, as insurance coverage of historic vehicles often does not corre
the value or condition of the vehicle adequately (bbg BeitrishGinenaty2015).

As already mentioned above, investing in classic cars comes with additional questions that go far beyond
investments. Since competences for technical issues cannot be provided in wealth management or a bank g
makesense to set up a network of experts. The wealth management consultants as the central and single point
can fall back on those experts if customers require a special service for their classic cars. The network shoul
many possible issubat could arise in the investment process. This ranges frormdegleteatigurchase advice

to professional storage and transport through recommendations for specialist workshops and support at
(Kammerer, 2016). This support by expssenigal for the technical layman to create the conditions for a profital
investment.

Purchase Advise

Expert Report Classic Car Related Banking Services
Storage (Specialized Banking Experts)

Transport

Financing Core Competences of Wealth
Auctions Management (WM Consultants)

Leasing
Restoration

Relationship Portfolio High-quality Events
Car Care Management Optimization

Insurance

Maintenance

Figure3 Classic Car Banking in an existing wealth management environment. Figure by author.
V. Behavioral Finance and Classic Cars

Behavioral finance as a subcategory of behavioral economics has been a field of distinct research over the las
Contrary to the neoclassic concept of Homo Oeconomicus, behavioral finance suggests, that human rat
contradicted by cogeibiases and heuristics and therefore susceptible for irrational and inconsistent decisions (T
& Kahneman, 1979). As this paper already proposed, the individual emotional return plays a central role in the
decision for classic cars. Tarerethis investment decisions are even more prone to inefficiency than other fina
decisions without such an emotional component. In the following, four different concepts of behavioral finar
presented and applied to classic car investments.

Firstly, anchoring as a concept of behavioral finance refers to the observation, that individuals exposed to a
information, whether it is related to the matter of decision making or not, are influenced in their decisions, simp
the expeure leads to insufficient adjustments (Tversky & Kahneman, 1974). By takingahspgirercyad the

classic car market into account, it is likely, that individuals who are about to purchase a vehicle arettéghly influe
sellers offeraidng negotiations, just because the market does not provide a price assessment for every car i
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condition. Subsequently, higher and even out of the market prices might occur, which again makes it harder fc
to benefit financially fronmthestment.

Secondly, the endowment effect describes the tendency of people to ascribe value to an object mainly becaus
it and not because of its special features or actual worth (Kahneman et. al. 1990). In terms of classic cars, thi
especially unfavorable when it comes to reselling the classic car. This particular bias corresponds with the c
market attribution to be illiquid. Sellers might have a hard time to actually sell their vehicles for a (perceived)
price afir all the time they owned it and spend additional money for maintenance and other additional costs.

Thirdly, people have a variety of mental accounts that they use to organize, evaluate and keep track of financ
The human tendency is, to aliffdyent rules on different mental accounts, whereas costs in the same account
considered less upsetting (Thaler, 1985). Subsequently, this concept of behavioral finance might also explain \
attribute to much value to their classic caroaedhg fact that besides all thoseujpliowestments, that were
necessary to obtain the value of the vehicle, also soménfatisiments clearly have to be considered as sunk costs.
The |l atter most | i kely nother@adpectiobmenta accounfing th teims of annasset
allocation is, that probably the emotional involvement in the classic car leads to insufficient adjustments as fz
asset classes in a given portfolio are concerned. However, thisgegsothesidaergo further research.

Finally, overconfidence has the potential to withhold financial gain from the classic car investor. Overconfiden
consist of the three subcategories overprecision, overplacement and overestimation ZMR)rd r&tétaayof
classic car investments, overplacement seems to be one of the most obvious biases that might explain the
interference of the emotional commitment of an investor with the ambition to realize profit. One example wc
investor, who does not follow the consultants advise to sell the vehicle at a certain point in time, because the inve
he knows better when the right time has come. Moreover, a situation in conceivable in which the investor is sur
isthpossi bility of an outstanding good purchase ahe
nontransparent market and the market illiquidity. If the investor still buys the car, the price payed might be way
market.

VI. Conlusion and Outlook

An end to the limterest rate situation in Europe and beyond is currently only partially in sight and even in the
slightly rising interest rates, the question of alternative investment options will continue. duadhshieistioackgr

in classic cars represents an alternative investment opportunity for wealth mankigsveeat,dlenitsvestor and

the consultant should be aware that this can be a highly emotional investment. The latter can givd the inves
pleasure and, at a later stage, a sales profit after deduction of all costs. The consultant in contrastdas the opj
advise clients on a completely new topic and with it, in a different emotional intensity.

However, the investment is nohneended for individuals who have limited loss readiness or who rely on liquidity
a sale in the short and medium term. Ultimately, in the worst case, the emotional retupereaiaétdroeenay

be the only return left to the investaledoobe able to successfully accompany an investment in classic cars, ex|
knowledge is required which the wealth management consultant usually cannot provide in full. Therefore, the i
of more qualified professionals and experts is required.

Furthermore, due to the possibly highly emotional matter of classic cars, the investor is prone to make common
mistakes that are known in behavioral finance research. In order to avoid these mistakes, the wealth ma
consultant shoulddveare of them and provide objective consulting, even if this might be hard sometimes. The la
apply to both, the investor and the consultant. The investor might be too attached to the emotional return of the
whereas the consultant rfégitto argue controversial with a valued customer.
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Critical Factors in Engli sh Toa@asenStudys 0

Kat hy OdSul

United Business Institutes (Belgium, China, Luxembourg)

Abstract

This case styds set in the context of globalisation, ftaraimgysis of issues relating to professional
development of teachers of English language in China against the global background of English I
teaching reform. In Asia generally, and parti@Hary, iwhere the focus of education in recent years has
shifted from access to quality of teaching and learning, an existing plethora of underqualified teach
mainly because of rapid higher education expansion, constitutes a majorlbapeetitcpaggn in
professional development progBaens.r i er s i denti yed as i mpacting
arose, largely, from the pressures due to the demands of curriculum reforchanditigee{pattations

of universitgadership, which highlighted tensions between a traditional reliance on the primacy of exam
and a newer demand for holistic development and lifelong learning. Following a review of the liter:
aspects of teacher professional developmartisandsion of the current policy context in China, a range
of yndings wild/ be used to illustrate common
The analysis of the narratives uncovers issues of identity and power,gn the Shagi he par ti ¢
and professional trajectories. The analysis provides illustration of how limitation in professional particig
result in limitation of innovative practice. Concerns regarding barriers to further development a
highlighted. The study offers recommendations to promote innovative practice which can support more
teaching and learning.

KeywordsProfessional development, higher education, China, English

Introduction

The impact of globalisation on higleatied has been widely discussed (see, for example, Xu, 2005; Hassi & St
2012; Shahidi & Seyedi, 2012; Zajda & Rust, 2016). While Altbach (2004) and Vandermensbrugghe (2002) ca
inequality which globalisation may lead to in acaden(ian, @0#&i) note thatWstern countries may selectively

adapt from the Anglmerican model what suits their needs when developing their national higher education syst

Researchers such as Ngok & Guo j(i2dd 8% i rhag/weo a e(pio.re
through developing science and education) which led to the launch of the 211 project in 1995 and 985 proje
Project 21i% a project by the Chineisésivly of Education that aims to raise the research standards of universities
refine strategies for secionomic developm@mnbject 988 a project to promote the development and reputation
the Chinese higher education system, through funding certain universities to build new research facilities, hold i
conferences, attract wanfbwned faculty, and help Chinese faculty attend conferences abroad. Until rece
professiondevelopment of teachers has not been deemed to be of primary importance in China.

In common with educational leaders and policy makers elsewhere, who have tended to operatewan myriad of
teacher professional development programs, rather bhsimeatraiming program involving the active participation of
teachers as @®esigners (Hardy, 2012), China has also reliedsizefiteal approach to professional development

of teachers. However, there is the dawning of a recognitioedsabtbizange.

Central to the debate regarding professional development programs are questions about what constitutes g
teaching, how to develop (and subsequently evaluate) the teaching workforce and how to place students at
(Viete & Peeler, 200feC& Fang, 2013; Peng et al, 2014). This paper seeks to contribute to the burgeoning re:
on teacher quality and teacher development in Asia by drawing on selected findings from a case study cond
university in China.
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With a high focus osearch performance, teaching and learning are often perceived to be secondary in importe
research in universities worldwide, and particularly Chinese universities. For example, promotion and evaluatior
still value research performancetimaoréeaching performance in the classroom. Thisoresgactradition is a
welworn obstacle to faculty professional development on teaching and learning.

Literature Review

Language teachersd professi onauc tduervienlgo ptnmeeancth eernsedr ¢
beliefs, practices and reflections rather than just simply imposing fresh language teaching theories, methodo
teaching materials on teachers. Th erpeotessrwhichrequresg u a
knowledge in various disciplines, such as psychology, sociology and methodology. Strong motivation on the part
and a willingness to embrace change are also needed for the process of professional developimignt to be s
successful (Guan & Huang, 2013; Reynolds et al, 2015).

Massification of higher education in Asia

The massification movement of higher education across much of Asia is creating a challenge for government pl
higher education administratbesrig able to offer kigiality instruction with an wprégared faculty workforce. In
many country contexts, faculty qualifications prevent them from being able to keep pace with the rising demanc
education studentdNESCO, 2014ncreasing enrolments in most Asian contexts causes mamgcdiigher ed
institutions to be preoccupied in meeting minimum academic provisions rather than being able to focus on the in
of higkguality instruction and learning. Varying faculty member academicdcualtiicetiomsdequate English
languagsepeaking abilities and practical expertise, or qualification® iarthkeieisisues among many that prevent
them from reaching higher academic standards.

In an effort to address these quality gaps, many Asian higher education institutiorsizegesttuptapiity and
quality assurance procedures, with a special focus placed on teaching performance antatisemc2oliput (
Rote learning has been increasingly recognized as inadequate andiipnivensibefaare expected to play a larger
role in inspiring reflective and innovative learning.

In many higher education institutions, professional development programs were established to help suppc
initiatives that promote effective teastiingsaarch. These programs are still being conceptualized across many
Asian higher education institutions with varying degrees of success. Research findings suggest a number of b
these professional development programs are tryinghfsiarc®evelopment Bank,)2011

First,the massification process of higher education often overloads faculty members with substantially more
responsibilities. The trend where faculty members are required to teach more classes continues, as does the r
to become involved imynaoracademic matters that concern student campus life and/or developmental issues.
result, professional development programs are often viewed by many faculty members as a luxury; most fact
have |little to nabpefsenalskilsadovelopmene avail abl e for suc

Second, salary structures in many Asian universities are based on the number of teaching hours faculty membe
each semester/term/quarter. For language teachers, remuneration is often lower than forthierssibjleotseach o
From a monetary perspective, this often puts professional development program initiatives in direct competition
teaching activities. The lack of a general incentives or rewards structure further exacerbates tlieesiaration, mal
more difficult to motivate participation in professional development initiatives.

Third, faculty professional development programs in Asia are underfunded and operate on lean discretionar
Faculty members seeking academic/professemétis@iént domestically or overseas have to redoridimgett

many cases, which is another disincentive for participation in professional development programs in Asian highe
institutions.

Issues of identity

Varghese et al. (2005) hatedthat there are three features of identity process. Identity is firstly understood as mu
fluid and often conflicted in nature, and importantly includes the notion of agency to explain teacher choices anc
The second understandingiisdantity is always related to social cultural and political contexts (Lave & Wenger 2
Finally, it is understood that identity is constructed and negotiated through language and ongoing interactions
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(Bucholtz & Hall 2004). Particwlasigsstudies of language teacher identity have included marginalisation, the pos
of nomative speaker teachers, and the nature of teacher knowledge.

Language teachers in particular position themselves both personally and professionallnbetweeguages

and cultures (Kanno 2003). These observations and issues have created a diverse research field but, as Varg
(2005) note, do not constitute a coherent theoretical approach. While we acknowledge critique o$ its limitati
context (Varghese et al. 2005) , di scussed bel ow,
of identity formation. This is described as the result of two processes, identification and negotiatiomtdmeaning. |
comedgrom engagement (investing ourselves in our practice, as well as in relations with others), imagination (s
experience as partof abroadercdhiexnages of the world that transceno
(connection to othievhen our practice is in line with a broader enterprise, involving power). Negotiation of m
involves ownership of making meaning of experienc
denied, results in marginalisatio

Narrative research has been recognised to be of particular significance in capturing language teacher de
(Barkhuizen et al. 2013). It is understood that language teaching and learning focus not only on acquisition of
butontheimeacti on and devel opment of a holistic and i
tension between educational beliefs is noted, for example, between the models of teacher as authoritative
knowledge and of the teachfacdiator, helping the student to make their own discoveries in learning (Wilson 19¢

Educational technology

Educational technology is an important aspect of professional development initiatives in Asian higher education
with a speciaimphasis placed on research and instruction withdutippoAdian Development Bank,;2011
Azhar & Shahid, 2DHowever, educational technology literacy amangdamultsirly embedding it into innovative
curriculum design as well as transformative pedagogicélrenaaiicesliscouragingly at a low levelfferd s
inadequate attention from higher education administrators and government policymakers. Some faculty |
especially senior professors, remain educational technology adverse, and are often antagonistic to its strategic
at the institatial level. When it comes to language learning, there is often a significant lack of funding in edu
technology, with the view that the textbook is the curriculum.

Top tier universities\the rest

Geapolitical and gesonomical diversities in Asia often make it difficult for professional development progra
establish unified standards and optimal training opportunities for all administrators, faculty and staff members, ar
The mosbbust professional development programs tend to exist within the top Asian universities, compared w
ranked institutions where professional development activities happeaddtcamioeneeds basis. Asian
universities with the most sdiienlty professional development programs have both centralized and decentral
measures adapted to best meet the needs of faculty research, teaching and learning.

Interestingly, there is a noticeable lack of rewards structures for innovaaehiageardiearning, even in the top
ranked universiti&hapman, 2009 his is especidilye for language learning. Incorporating professional developmer
to faculty teaching and learning astarnorgirategy rather than a-sdrartresort has been a typical challenge in this
region.

Qualifications and experience

In China, newhiyrechigher education teachers often lack teaching experience due to limited teaching opportunities
their postgraduate studies (Wu et al, 2016). This has le@&zineyadfessional development programs in Chinese
universities, with many deembdvi® been unsuccessful, primarily because of the adoptiatfayfnaisaéop
approach to teacher development. Such an approach overlooks that learning and professiof@hggrowth ar
processes which build upon previous experiences, skildedgd. kror native English speaker teachers, in many
Asian contexts they still do not possess the qualifications necessary for employment in other parts of the world
encouraging signs that this is changing, but, due to the sheer numkethaifrstedgo be taught, it will take time.
For both groups of teachers, it is clear there is a pressing need for meaningful professional development.

However, many researchers (Colbert, Brown, Choi & Thomas, 2008; Ryan & Cooper, 20103thpvegoanceived su
as something done to teachers rather than by them. In other words, they@asa @itegréops that are planned
and designed by higher education administrators whose aims and objectives have never been discussed or s
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teachers ahe planning stage. Researchers such as Lee (2011) view the involvement of teachers in profe
development at the planning stages as crucial to its success.

While it is not merely a matter of who is presenting in CPD seminars that makeshth@diffessnaieteacher

learning can be enhanced by having teachers engage in professional sharing and critical reflection and by he
connect knowledge to unique contexts. As teachers take a more active role in their CPD by ersjadiagng professi
with their peers, they also build a collaborative culture and foster learning in professional learning communities

Societal changes leading to possibilities and opportunities

Values can change in response to environmental possibl)i2@9%L.idert, 2016). Social change in countries such
as China and Korea, for example, including globalisation and neoliberalism, and their enthusiasm for high ed
resulting in changes to ideas of good education and desirable teachepl@sdastdidéentities. Their university
culture is now said to be at the centre of a mixture of traditional values and current liberalism, individue
equalitarianism. Lecturers seek to promote comnasiedti@tiprocal teaching and learnihgjrsdominant
teaching and learning theme is deemed to be constructivist (Han, 2007). Blended learning is being increasingly
to increase feedback exchanges between the lecturers and the students. Given that all Asian societies are als
under the influence of globalisation and modern ideas, their learners may share some similar values and expec

Policy changes leading to possibilities and opportunities

Masino andiféZarazu a (2016)nducted a systematic review to idengifjnf@ientions that improve education
quality and student learning in developing countries. They highlighted three main drivers of change of educatior
supphside capability interventions that operate through the provision of phyaicaésmddasnand learning
materials; (2) policies that through incentives seek to influence behaviour and intertemporal preferences of
households, and students; (3) bgit@nd tedown participatory and community management intervehtions, whi
operate through decentralisation reforms, knowledge diffusion, and increased community participation in the m
of education systems. Overall, these findings suggest that interventions are more effective at improving
performance and léagrwhen social norms and intertemporal choices are factored in the design of education p
and when two or more drivers of change are combined. T$ids, istgmpigntions alone are less effective than when
complemented by community particggaticentives that shift preferences and behaviours.

Research context

China is at a critical juncture in education refo
(Zhao, 2016). The total number of college st@éntsima i n 2015 was 37 million
population. The number of colleges and universities in China in the same year, 2015, was at least 2,900, acco
Ministry of Education (Zhao, 2016), with the number growingteeengdiyeato the World Economic Forum, in 2017,
the number of graduates from Chinese universities stood at 8 million, more than double that of the US (Staple
This has placed considerable pressure on the system to reform its teaching practices

The university in this study, established is 2pLB]ic institution with a student cohort of approximately 4,000 studer
Thus, the university is expanding quickly, thanks in no small part to generous government funding. Goals are cle
by the institution, and this, in tandem with a dynamic leadership, is why expansion is happening successfully. /
with research, innovation and entrepreneurship as its mission-iehedeasnalent ratio of Ghemistry, Physics
andCommunications Engineering are the top three programs studied by students. In the regular curriculum,
characteristics of the wuniversityés undergraduate
fewer), the expansidrEnglish a medium of instruction, and the intensification of its math courses. The low st
professor ratio (1:10) provides students with abundant opportunities to interact with their professors and ent
higheorder intellectual skills. Appranat el y ei ghty percent of the uni\
abroad, primarily in the US.

The university plans to intensify English education and to conduct all courses in English, to further #s aim of m
students as glob=dders. To this end, students in their first two years are required to take intensive English course
entering the university, freshmen must take a placement test for English. All of this serves to increase the
expectations placed uponEthglish teachers. English teachers were, until two years ago, mainly native Chil
speakers, but now native English speakers comprise approximately two thirds of the English teaching faculty, t
a university push to satisfy the demandstsfgradestudents. Half of the English native speaker teachers are employ
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directly by the university, and half have been supplied by an outside recruitment agency, which is what many |
in China do.

This study takes place in the context eftisegianging policies and requirements for English language instruction
a subject. How does this impact teachersd sense o

Research question

This study addresses the following two research questions: (a) what are the opgwatignites fordthe
professional development of teachers in a mainland Chinese university and (b) do Chinese and native speaker
English face mainly similar, or different, opportunities and challenges in the field of professional development?

The first research question aims to explore the current situation on the professional development of teachers ar
opportunities of and challenges for the professional development of teacher educators are. The understanc
responses to thaffiresearch question can be seen as a foundation for the understanding of the second research c

Method

This study involved a longitudinal study for more than six months in a university in southern China, of five nat
speaker teachers dha Chinese teachers of English language in the university. Observations, interviews wi
teachers and with two trainers, in addition to do
and especially group interactionsng to understand and implement this new professional development practice.
practice involved mentoring (Chinese teachers men@&itingseoteachers, lsegrving teachers mentoring newly
hired teachers), as well as continuous professiopaheetv@lorkshops, seminars, group reflection etc.) throughou
the six months of the study.

Al l of the above facilitated narrative enquiry. N
ourselves with r 20D #48)tIn thisssenset theantes/iow wWad/aa apprapeiate, method, enabl
teachers to reflect on any changes they experienc
positioning with otherigsdeahdgreaskbal ddstber siey abmhbi
2004:70).

Data analysis methods included: transcribing interview and observation data; writing analytical memos a
observation, interview and document analysis; keeping constarithdiatoguisting research findings and theories

as wel |l as the authordéds own personal experience a
was taken of t hes edowreiratiatédeefoenipractieeskgepingshemetical dramewotk anul
concerns in mind, special attention was paid to t

and categories for data analysis, in addition to other related concepts and theoribemtire existing

As for the validity of the research findings, triangulation of different data sources from different participants
Preliminary findings were fed back to the participating teachers for verification and falsificatiorreaisgdindings w
accordingly. As China is a huge country with a lot of regional disparities in education, it is not claifnechthat the fi
teachers in the university in the study represent all teachers in all universities in China, althoggit émethenay shed
phenomenon under study.

Results and discussion

The study found that despite some clear views on how professional development can help teachers be more
was also evident from the interview responses that there were bamguaigngagual treatment and the future
development of teaching. This largely centred around issues of continuous professional development and c
between native and-native speaker teachers, as well as between those employed dineiettydity thied those

on secondment to the university through an outside agency. Issues of intercultural communication are the fir
arise.

Intercultural communication

Xu, a Chinese teacher, was at first sceptical about being asked to mentoeAmy, ad t she woul d
However, after two months, her attitude had changed completely:

6Col l aborating with Amy i s mghinése cokedgueeor nglish teachinggand f
learning. Through her, | havedeanany useful skills and activities and most importantly, | understand how the t
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us share some of the same ideas about English teaching. Of course, we think differently about some things. Hel
prompted me to rethink many things thabt ¢waktéd, and her caring personality makes me, an older teacher, fe
respected and treated as a mentor. This is d fasc
do some teacher trat nwogl d nwohl, fluaturiet hadlidnot

Amy had a similarly positive experience with her mentor, Xu:

6Working with Xu has been i mportant to me in in &
Chinese teachers teach by standing im frontt he ¢l ass and | ecturingo, wh e
Secondly, | learned how | need to adapt to the Chinese context. | love the personal challenge, knowing that | ne
a lot about this incredible culture, and | am se Kutismhelping me navigate it. We each understand so much mor

about the otherdés point of view.Od

One of the positive results of this was that a renowned researcher in the field of intercultural communication wa
one of the Chinese teacherydoagguest lecture to students at the university, as it was felt that students, just as |
as teachers, could benefit from a greater awareness of intercultural issues.

Stakeholder expectations and the role of teachers

The Universityédés strategy is to ensure that dhe |
world. In particular, the university leadership wants to ensure that students are prepared for academic migr:
graduatigrio undertake doctoral studies in Englisha ki ng countries, at some of

need to develop new knowledge, skills, and attributes which prepare them for this new world. This means
acknowledges, that they nedx ttaught in ways that are different from those traditionally associated with Unive
education:

O0First, the world is changing, and our teaching
Second, our students are changignd we need to be constantly aware
appreciated the workshops which deal with the areas | need to develop in, and would sugggstwwekbhepsollow
refreshers, on those areas next semester. My bauwdebenefitted too, and it makes me feel part of the team, th
Centre and the university.d

Nick, an agency teacher, was one of only two agency teachers to regularly attend professional development
When asked why there was such a lap &tieeamongst his colleagues, he believed that:

O0For so many agency teachers, not just here, but

the time commitment. They will just go and find another teaching gig intthat timeeas saar enét t hat
know even if they don6t have good teaching eval uec
great demand. Al so, nobody wil| recognise them or

It B clear from this that not everyone wants to avail of the opportunities afforded by professional developrr
highlights the need to link student assessment of teaching effectiveness to professional development
improvement. But then thetiguegrises do these assessments necessarily translate into teaching improvement?
questions will continue to knock on our doors as we witness progresses of faculty professional deve
experimentation in Chinese universities well into the future.

Yohet, a Chinese teacher, found professional development to be effective and noted how it changes her perce
role as a teacher:

6Befor e, | just came to cl ass, t aught HolreHowdver,d s ,
now realise that iitdéds important to be more access
teacher is also pastoral .o

Wanda, one of the international training providers, was somewhat frustratedcleywitr taptrsahers:

6What surprised me was that, generally, the Chine
teachers, but that everyone expected everything tefbe sbooh o0 t hem. Ther e iondhath 6t t
have encountered with groups of teachers of all nationalities in other countries, and perhaps it is because Englis
teachers do not seem to be as valued here in China. They seem to be expected to just teach anythiisg, like robc
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is the first experience for most of them of real professional development. By the end of the course, | noticed a
as they could see how they had i mproved, and | wi

It is tear from what Wanda is saying, which was reiterated by the second trainer, that teachers need to feel ve
that they also need career development opportunities provided to them, in order to be motivated in their work
opportunities for maeachers as few and far between, as shall be discussed below.

Lack of a level playing field

Career development is important for most people in their field of work, and this is no less true for teachers. Hov
emerged over the course of thisisttidy there is a dichotomy between opportunities available for Chinese and r
Chinese teachers, as Rob explains:

6l want to do a good job, and | want to be acknow
formeatthisni versity. Only when the director of the | a
fair that the annual t-6hineshteathers and anquedtfor inciusion waw this alldved tc
happen. Also,dfm gl i sh teachers, all the funding avail abl e
subjects, is only available to Chinese teachers.

Flynn, a Chinese teacher, also bemoaned the dearth of opportueitesd/forcearent:

60Only because we have a |l anguage centre director
lot of opposition. It is so difficult to move up the career ladder here, and | am ambitious, as are many Chinese
However, we are just told to teach. There is a complete lack of understanding that teaching should go hand ir

research, professional development and career opp
seem to be impant. But they will see that their good teachers will leave. | know some who are already makin
even to | eave the teaching profession.

It is clear from the above that career inducements are not forthcoming to language teacher<Chalesonally, no
teachers are mainly employed eyeaneontracts, unlike their Chinese counterparts, who have styedard three
contracts, thereby making sustainability of teaching and learning initiatives a much more difficult proposition,
makinghte argument for devoting more time to greater professional development opportunities one that is more
advocate for. All of this can have admimofact on the quality of teaching and learning.

Perceived barriers to improving the qualitgaxthing and learning

In line with other investigations on teacher education and professional development of foreign language teache
we can find that the university administration wants the methods adopted in teacher professidotbadethelopment t
traditional way which emphasises the i mpact of su
teaching skill. This neglects the i mpac-tlevetopmernthe p
nad,although the professional development in this university for English language teachers has endeavoured t
this, there is an uphill battle. This hinders the development of teachers to a certain extent. However, the many
reforms being inspd by administration require teachers to renew teaching ideas, implement new curriculums cre
update educational concepts, reset their roles and innovate in approaches of their professional development.
creates additional pressureamhées who already feel overburdened.

Publish or perish pressure for Chinese faculty

To boost their research productivity, Chinese universities are putting great pressure on their faculty to
internationally indexed journals. However, thg @oigligio-perish culture in China has been evolving differently for
Chinese teachers of English, who, unlike their counterparts who teach other subjects, are not usually seen
research track or tenure track, are expected to teach mdrarclasies,tdue to the increased number of hours of

English language instruction for students, to greater numbers of students, and yet who are, in the words of tf
teachers in this study, vi ewe darelyprevideadevithahe imeorresearch ¢
grants their colleagues in other disciplines enjoy.

Consequently, the Chinese participants were reluctant to spend time on other academic activities, including p
development, as indicated by Eric:
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0 T doerse designed for us was a very good one, particularly as we had some input into what we wanted to learn
I had to drop out of the course after a few weeks
be consideredfo f ut ure projects. I want to develop profes

They also reported considerable work time devoted to writing, which resulted in fatigue and negatively affec
relations. The participants adintitat they had to rush to publish, and therefore were less likely to produce pape
better quality, as Jenny frankly states:

o1 know that 1 6m not producing the best quality |
faculty, because we are not seen asti@mlrer research track, and yet we are evaluated every year on our resea
output as much as our teaching. | have no time for anything else in my life at work, so my students and my p
developmentardstier i ng, and my home | ife is suffering, tr

This serves to underscore Chinese universitiesd |
assessment and incentive me mancerTeaokng and préfessiohakléamingfaeec
still not receiving the recognition they deserve from administrators.

Recommendations

Improving university instruction and research quality is an area of growing concern for government policym
planners, higher education administrators, faculty members, students and the community at large. In this

examined the global Iliterature on this topic, wit

within univeiigis. While many ideas can be learned from the university in this study, a few recommendatic
highlighted that higher education administrators should consider when establishing or strengsdng univer
professional development. Each ofébhesenendations is broad enough to apply to different country contexts as \
as institutional typesgardless of whether the university is private or public.

It is no secret that teacher professional development is an essential element indtfeateadhippesss and
should have an effect on student performance. It is supposed to help teachers improve their skills, knowledge a
practices. Yet, most of the programs and courses planned for this purpose lack the engageimeplaringzghers in t
process and indeed, in other phases of the process also. What matters at the end is what teachers learn and ¢
the way they transfer this new knowledge into the classroom. One main aspect that policymakers have not prc
considred in planning for educational reforms throughout the world in general and in China in particular is tt
research studies in education, as research in science, engineering and mathematics has traditionally been mq
Local studies basedeal data in Chinese university contexts are essential if solutions for more promising outcon
the ultimate goal of the reform.

Teacher professional development is planned and designed to help teachers improve their pedagogical knov
skillsand then to translate their new understanding into classroom teaching and practices. Consequently, this im|
is expected to i mpact positively on studentsd | ea
existing knawdge and experiences and build on them at the planning phase of any professional growth pr
Programs need to be customized to fit into the individual -andvelebigetrequirements. As it is the case with
accommodati ng t o,literaturedsenlsd repi@te Wwith @seardh stigliessthatyempghasize the necessit
match onedés teaching styles to his/her | earning s
development.

Teacher sb bel magdr factoes many adutatiohalrefars. Thenefere, it stands to reason that teac
need to be convinced of the reasons for the change imposed on them. They need to believe in the credibility of al
training course in providing them with returopes for learning, recertification and salary increments, as well
individual growth. If there are no career inducements for teachers, it is unlikely that professional devdlopment pr
have a wide impact.

Policy makers and university asthatiion should be aware that learning iseantopgpcess. Assuming immediate

positive results of -planhed drefesdionaddevelepménd progranmis by noanfedn® possibl
Variables other than any specific program mighkilmagee r | mpact on studentsdé ac
educational and soci al backgrounds, student sé6 mot
More importantly, the link between what teachers have leauiegldaindharertain professional development program
does not necessarily have a direct impact on stud
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other skills and knowledge that would affect the classroom teaching andijffectitessipect. As a result,-a well
designed follow up strategy of teachersd devel opt
training programs and highlight areas of concern to be tackled in the future.

It is more effectivehave multiple professional development offerings rather than a single option. Multiple profe
development approaches to improving teaching and research include individual counselling and mentoring serv
training seminars, podcasts ree@ws; courses on optimal use of research and instructional best practices; acce
the latest research and instructional software; and university wide training workshops. With the trend towards
teaching and research workloads oftteriu@nd netenurdrack faculty members, it is especially important that
professional development reaches out, communicate, respond, and provide solutions, guidance and technical
Professional development centres can help support apersoarsty

However, effective professional development redpiedsatministrative support from the university, for example, ¢
vicec hancell or or provost. This often helps secure
the various schools, colleges and departments across large campuses. Regardless whether the institution is
public or private, 4epel administrative support is essential ferniosgstainable change and in ensuring that
professional dewgd me n t is considered cent r deblel adnonisttative support, v e
universities often consider professional development programmes as secondary to the central research and ir
focus of wortdass universities.

Canclusion

Possessing expertise in education reforms provides no guarantee of having the capacities, attitudes, an
sensitivities needed to facilitate change across cultural contexts, which at the policy level seems largely
Universitiethat value student exposure to native speaker teachers may not want or require a teacher with an a
change agenda. Conversely, universities that aim to implement specific reforms, sbelsext atardandsnt or
English medium instruction, meagfit from native speaker teachers possessing such expertise and experiel
However, there needs to be a more level playing field in terms of opportunities provided to both native speake
native speaker teachers, be that in terms of praalatipriscrements or opportunities for conference attendance
research funding etc.

So, while recognising the limitations in the data discussed, and despite the limited scope and exploratory natu
yndings, it is argued that this paper gao\stik greater understanding of the current situation of teaching in universi

within mainland China. Structur al and ynanci al i
professional development were being compromised éasohine dindings also support the view from Reynolds et
al. (2015) that teacher behaviour is inpuenced by

on the way in which the formation and expression of such values stegedahby, ithe historical, social and
political context, in which they work. It can be argued that this is especially needed in developing country cont
little such research already exists.

What this study highlights is that successful pabtEssiopment efforts are based on relationships. This is especial
true in the Chinese context, where networking operates at a more intensive and pervasive level than elsewh
managing professional development must have leadership styd¢icshtratiare consultative and collaborative.
Professional development administrators need to be able to adapt to the many unique challenges that faculty
and departments from many different backgrounds face, and also know how tovelgridofaboltgtmembers.

Professional development also needs to be able to reach out and meet the needs of individual faculty members
onone faculty mentoring and guidance modedtreseamchof t e
needs are often so unique that they cannot be grouped into entirvidepaaimegtseminars. Finding ways to best
meet the various and disparate needs of so many faculty members is a constant challenge for professional de
yet,if viewed as an opportunitystésngsuccess can ensue.
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Separation of Powers in the Kuwaiti Criminal Justice System:St@hse
Abdulrahman F S H Alhajri

Abstract

Discussions of the Separation of Powers (SOP) tend to be related to the administrative state, at the e
the criminal state. This research addresses the question of separating powers wiikticthsystiennal

of Kuwait, examining the function of this division and the structures that are designed to protect the
citizens. Despite being regulated according to democratic principles, the criminal justice system of Kt
been described axcessively controlled by executive bodies. Currently, there appears to be a lack of re:
explaining how numerous criminal justice bodies in Kuwait can effectively promote the principles of
democracy, and equality before the law. Thel peggaseh aims to provide insights into the SOP between
institutions and to assess its effectiveness in addressing the principles stated in the Constitution of Ku
origins of the modern Kuwaiti criminal justice system will also be exfuousdynvBhittssh Jurisdiction

(as a past influence) and French, Egyptian and Islamic law (as continuing influences). This developme
makes Kuwait an excellent example of the diffusion of law, which, although it has been investigated
stll a topic of interest among modern researchers, alongside human rights and their protection thrc
criminal law system. This is one of the first studies to discuss the SOP in the Kuwaiti criminal justice s
a mixed phenomenon that can lmfluent he pr ot ecti on of Kuwai ti ci

enforcement and prosecution.

KeywordsSeparation of Pow&@sminal Justice Systiemw

Introduction

The Separation of Powers (SOP) in a criminal justice system can baregaxded hso d of pr ot ec't
from bias, corruption, and inequality injudgihtstory of the phenomenon has involved several milestones and w
the product of the minds of multiple notable figures. For example, Aristotle intnoofuoeustintivdiated ideas

in hisPoliticsespecially in books twseven, which considered citizenship, types of regimes, and constitution. W
respect to SOP, t hetheadslibenatve bodyj teetmagisgaciessamda¢hdnjbdge four, e e n
suggesting thgich separation could prevent absolutéfuotiermore, in his criticism of thexiséng patriarchal
system of powencke focused on SOP in the context of legislation and foripitatipdetbélegislatiupremacy

€ in the sense that it envisions the | e-gpakiag/laavt ur e
enfor%¥emeguong that an fiauthority that is ab%e to
It can be suggested that Locke did not only try to separate the judiciary system; he also implied that there was |
of the branches of power , 5Heweven th¢ pridciple of aeparating powergwag |
clearly formtél bMont esqui eu, who focused on the idea of S
executive in respect to things dependent on the law of nations; and the judiciary in regard to matters that dep
c i v i®Montesguieu Based his view on a comprehensive analysis of a variety of systems, including ancient
example, those of Romans and BarBaai@hshose that were contemporary at the time (for example, that ¢
England®While not the first to dimptbe idea of SOP, Montesquieu is believed to be the first person to fully and exp

PDavid Samuel s, &éSepar at i onThe OxfoR tlandboak 6f Comparafive(Bidfica009)ard3d S C
706.

2 AristotleRoliticgH. Rackham [transl]) (Cambridge University Press, 1932)28842%8e albe r ar d Con
Separation of Power s European baw JoHdfs,80p.e an Uni ond (201
3JeremWal dr on, 6éSeparati ont iod e5PBoaida @8y Law RetizByd4d.ht and Pr a
4John Lock@wo Treatises On Governhehistrial Systems Research 20083.

Slbid.

6Charles Baron De MontesglifeuSpirit of Lag@osimo 2011) at 151.

Ibid at 95.

8bid.at 151.
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formulate the idea of tripartite SOP, aifpimgeéov e nt t he concentrationllosf all
also noteworthy that the practicgngf SOP in Islamic countries started with UniératinabA(63844 AD), who

was the second Caliph of Islamaki&ave been the first person to implement a form of SOP, in particular, to isolat
judiciary from the executive bf&hizhoutconveas achieved by appointing both judges and governors in the province
both of which were supposed to be under the supervision ofThés Gadipbure ensured their independence from
each other, although, eventually, the judiciary dependedpbn ThesCdhe Islamic roots of SOP can also be found,
and they are related to the practice of SOP.

It can be suggested that the discussions around the SOP tend to be related to administrative or public law in t
of cases. In her study, Barkaiessthat although scholars have miattgnwvorks ont8®Pi n a st at e, t
whol |l 'y i gnor éBdrkow mentioosrat laast a dozen vgotkathatillustrate her point, explaining that she
analysed only a small sample of therbfdtas noteworthy that the majority of the works that she mentions were writ
in the previous century. Still, the issue appears to have been carried into the new century: the considerat
administrative side of SOP is exemplified byworksplacluding those by Koven, Bruff, Kamali, @iHdwWener,

the criminahatters perspective seems to be rarely mentioned. Articles by Haljan and Nelson and Ringsmuthcan
to illustrate works that do mention it, but such examplesseadenrgphesented, and they do not focus onthe topic.
At the same time, it is important to achieve the SOP in the field of justice as it permits the judicial Bystem to b
independent and it improves its legitimacy, which is highlighteplefooyeK8llAn anal ysi s of
conclusions can be interpreted to suggest that this importance also correlates with a history of challenges in e
judiciaryds independence, wiedaihinatuhsétThasedaihdescanrbetheo g n
result of the difficulties the judiciary experience in resisting external pressures, which the governmenejs suppose
if not nullify. As suggested by etwadwitscittzéns to énsute thath o
justice is admini stered ¥ ypari froch eheBarkaliemnonstratasntdat themp a
administrative and criminal perspectives on the SOP are noticeably different, and in pracdscenéavdisgfeguar
individual rights as delineated in the Constitution, are applied'td thes ldkterauthor points out the tendency to
ignore criminaatter SOP, indicating the need to acknowledge and change the situation, which the propose
aspres to do.

The current research aims to examine H&@Rhe the criminal justice system of Kuwait contributes to addressir
citizensd rights, with the focus on the gonstituton pl e
decl ares the princi plneonfority %itkhe pravisidnd of the Constéution thé system e
government shallbe established on the basis Ilof se
be all owed to waive all or p a ri#stiléhe legaltbackgjound forshd SQPt i

principles in the state is not derived solely from the Constitution. Much attention will be paid to discussing th

1AnthonMiur phy and Al an Stoica, 06Sover eBuletintoffthe Tr@nsilvania Wniversityiob n a
Br a249p24.

MyraWi | I i amson, 6The diffusion of Western Legal Coomé@pt s
in S Farran, J Gallen and C RautenbachHediffusion of Law: The Movement of Laws and Norms arou(Riotinedée|d
2016) at 32.

3Sharifah Hayaati Syed IsrmQuidsy and Asmak Ab Rabhmad Ef f ect i ve Gover nanc-ghatalm t he E
(6346 4 L01d) 18uropean Journal of Social Scieh2e620see alséta urRehman, Mazlan Ibrahim and WoahBakar

6The Concept of | ndep e nnikematicnal Joorhal of Business ana Bociab3oi@Bce s | amd (20
4Rachel Bar kow, O0Separ at i on Stanford PawRevid®, 98nd t he Cr i minal l
Slbid at 992.

6 SteenKoven Separation of Powers, Rule of Law, and the Bush AdinigtratiGhiblc JntedriBd 7361 see alsblarold
BruffBalance of Forc&eparation of Powers Law in the Administraff@Gaiaia Academic Press 2688 Mohammad
HashimKama$earation of Powers: An Islamic PerépectivBislat 4nd Civilisational Ren€iti8g Laurencé&ribe

dranscending the Youngstown Triptych: A Multidimensional Reappraisal of Separation 6f Pqw2r Tiustrjale 1a® 6

Journal ForuB6-106.

7 DoneHaljanSeparating Powers: International Law Before Natioi(@p@ogets2013) 2381 ; see alsom Clark, 'The

Separation of Powers, Court Curbing, and Judicial Legitimadym@06&) 38urnal of Political SE2&0889.

8 Matthew Hall, 'The Semiconstrained Court: Public Opinion, The Separation Of Powers, And The U.S. Supreme Court's Fea
Nonimplementation' (2012)&ican Journal of Political S@BAc85353; see also Claupran 15) 97571989

9AndrevA s hwort h, OResponsi bil it i4@BitshJRurnglloffCeiminddgysP0. Rest or at i v e
19bidat 591.

1Barkowsuprgn 12) 989, 1031.

12Constitution of Kuwait, 1962, art. 50.
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British Jurisdiction(as a past influence), as well as the continuing impact of the French and Egyptian law on the d
of the criminal justice system in a country that gained independence from the United¥ingtenmioy@&961.
importarib take into account the facKthwait is an Islamic country, but that Muslinaldirglcagnpact on only the
country®&s family | aw.

The proposed study will examine the extent to which an effective SOP exists in the Kuwaiti crinlihal justice s\
first step is a general overview of the intricate net of functions that are shared and divided between institt
personnel, and which are typical of the countryods
intt system and its functioning, involving the que
system can be described as mixed in it$Alsgins.is not fully protected dvesbureaucratisatiatfishonest or
wrongful cduct, possible biases, and unfafrbessto the significance of these challenges, the analysis of polic
structures, prosecutorsdé responsibilities, aad th
the most important parts of this research.

Much attentishould be paid to the role of prosecutors and the prosecutorial process in Kuwait, which are influe
the traditions of French law. Discussion of this process allows conclusions to be drawn regarding the effective
SOP in Kuwait, with tlse$mn conducting unbiased-conteol procedures. The analysis should include a discussion
of those aspects of the criminal justice system adopted in Kuwait that can lead to a reduction in the number
against citi zé&mthid contextgthetfosus is an the hegources thaharerayailable to representative
different branches of the system for the purpose of organising an effective prosecutorial process and litigatic
conclusions and recommendations need vidied pegarding the ro®@fin the criminal justice system in protecting
Kuwai ti citizensd rights. The recommendations wi l
mixed structure.

A certain typology of SOP assesgitenid ¢s also proposed for the study. A most significant criterion is the level of
independence of the judiciary, which can be assessed by pinpointing the instances of supervision and control
by other branches of power. In particularmiin ke procedures that are related to the appointments of judges impl
lack of judiciary independence from the executivEhpswire procedures of the judiciary, including the appointmen
and removal of judges, can be reviewed to assesgtSim tad, the management of cases, especially those relatec
to political crimes, the protection of the rights of offenders and inmates, and the work of the appeal system, mr
independence issues. If miscarriages of justice can be piapahtadd talso be analysed for external pressures.
Finally, police conduct, including interrogation, is of interest for the study.

It should also be mentioned that the proposed study refers tBtm&kavarKloé article considers the context of the
United States, and Barkow notes that al mdmecstuirgdnt t he
enforcement of the separation of pAoswear sr eisnulctr,i nBan
not directlyoanected to the topic of the current research, but it may be helpful to consider the research and pract
field of SOP in several countries to form the argument for Kuwait.

The Role of Separating Powers between Institutions in the CriminaBjsttioe

Throughout its existence, the idea of SOP was adopted in a number of contexts, which allows conclusions tc
about its theoretical and practical value. A very early example of the use of SOP is the adoption of some of its €
particular, ¢hseparation of the judiciary from the executive HomanehioyAhattab (63844 ADjThere is some

INat han Brown, 6Mechanisms of Accountability in Aloab Go\
Ahmad Hijazi, O6Kuwait: Devel opment from a SdmiAmarisabal , S
Journal of Comparatived28y43Mani el Trei sman, 6 ThNatCaamseals Soumdopd@ublja2p0t O Co
Economic399, 403.

2Herbert Liebese Law of the Near and Middle East: Readings, Cases, af@dress 1975), 110; Nathan, Brevn

Rule of Law in the Arab \M@#mbridge University Press 2006) at 132.

3Williamsosupranl10 at4l

4Brownsupran22 159.

SWilliamsomsupran 10) aB6.

6Alkarama Foundation6 Kuwai t : t Repbet Hemhmi Rt gdts Committee in the
(Alkarama Foundation, P@26 Accessed 22 March 2017.

"Barkowsuprgn 12) at 990.

8AlQudsy and Rahmanprg(n 11) at 628ee als®Rehman, Ibrahim and Bakgrg(n 11) at 68.
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debate on the topic: according to Rehman, Ibrahim, ‘aoeBzkhie schools of thoughts argues that at that time of
Umar ibn Ahattabthejudiciary was merged with the executive branch (which means that neither of them is con
the other; they were just parts of the same branch). However, Rehman, Ibrahim, and Bakar higlbih the evide
indicates that the caliphs did delegtatd their power to judges. Apart from that, the authors focus on the principle
justice from the Qu¥amiggesting that in order to achieve justice, fairness, equity, and impartiality promoted by
judiciary needs to be indepeht@iertauths present a clear and logical argument, which is based on historical evidel
and the analysis of Quran. Therefore, the Islamic roots of SOP practice may be present.

In the British and French law systems (which both developed their dvas@doB@girgions), the concept of the

SOP was adoptedinthe Waent e s qui euds argument regarding?®ltt he p
i's not ewor t hynatters SOP refens bankdostHepre bk gal onar y f fop arelde Me retg
resistance, 0 which modi fied the rel ati &imaddiiiop,the bet
SOP has been demonstrated to be a legitimate means of protecting democracy or, rather, limitjngakisgjute powe
it impossible to concentrate power in on\placeesult, the principle of the SOP is reflected in many moder
constitutions, including those of the United Kingdom, the United States and France, among other countries. T
would be &sible to state that the SOP is typical of both common law and civit law systems.

The aim of SOP, as pointed out by Montesquief, is
Therefore, SOP in a criminal justice systeamigo prevent power abuse and ensure the protection of the vulneral
population®.The population that is involved in the criminal justice system is indeed particularly vulnerable and
effective safeguatéldowevemistorically,SOPdrminal matters was not only largely ignored by the ré3earchers;
also proved to be difficult to mdititaia.result, the present study intends to rectify this issue by attracting attentio
criminal justice SOP and investigating related issues.

The Concept of a Criminal Justice System and its Patterns

The term criminal justice that is employed in thi
to devi anc e Yihe systeneigdtypigadly saidtoi have thite y s t e ms : Al aw enf ol
c o r r el¥Theifistiore is boncerned with enforcing laws, which is carried out by specific agencies through the
related to crime: its prevention, detection, and response to it (investigatiemsarédjner second one consists

of the courts that uphold laws by resolving Hiapdtése third one is concerned with punitive operations, as well a
rehabilitatidCriminal justice systems are complex and vary from country to coursient istublg, ghe criminal
justice system of Kuwait is going to be considered.

Barkowds Review

The article by Rachel E. Basfnasents a critical analysis of the classical approach to SOP and demonstrates the
that criminahatters SOP has the spdeiditures that require a different approach. According to Barkow, the typi

1IRehman, Ibrahim and Bakgpran 11) at 68

2bid at 69.

3lbid.at 7671.

4bidat 72.

5MarcdcGol doni, O6Montesquieu and t he JuAspredendd 22Mo d e | of Separa
flbid aB1.

"MichaebBocarrag) Judi ci al Modi fication of Statutes: AYaBkaw&r ati on
Policy Revie228, 22229 see alsbamuels (n 1)Aonwaysupran 2) at 36807.

8Murphy and Stoisaprg(n 9) at 224.

Abid224.

1oSamuels (n 1) at 706; see alsaltat(n 16) at 35353; Clarksupran 15) 971, 9BB9.

1Barkowsuprgn 12) 989, 995.

12bid 991.

BAshworttsupran 17) 578, 590; see 8ladkowsuprgn 12) 989, 991.

14 awrence Travis and Bradley Edingindisiction to Criminal Ju¢Roceitledge 2014) at 3.

19bid at 20.

19bid at 54.

17bid at57.

18bid at62.

1Barkowsuprgn 12) 989, 989.
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approach to SOP which is applied to administratiyv
regular checking aimed at ensuring the lack ofysmw@ihalflexibility can provide the opportunity to step back fron
full, complete SOP in order to enabl ¥ntheother hagdhane r n
alternative approach would consist of strict adherence tmB@Pmatters to ensure the lack of power abuse which,
in this context, can have disastrous consequences. In other words, Barkow views SOP as a form of possible p
the population from power abuse, which can technically be modified geéctreuid nesie flexible) as long as it is
combined with another safeguard (checks in the first example).

When analysing the SOP in the US, Barkow claims that-thatteisi8alP happens to follow the flexible approach
with the exception of chedkighvihe author defines as insulfficient, claiming that only the Constitutional rights ce
considered criminatters safeguards in the ccuAtgording to the author, they are not sufficient when structura
power abuse is conceffeda result, Baw suggests that crirmimatters SOP is a field that needs separate, specific
attention and consideration when determining its significance and potential forms, as wellhas asfeguards.
criticises the lack of attention to the topic withircditadeure, offers an analysis of the SOP that she observed in tt
US and proposes a different approach, as well as the justification of the reasons for her suggestions.

While the specifics of the US SOP are not pertinent to the present safdfetletids can be viewed as the
framework adopted by the current investigation. In particular, Barkow claims that SOP in criminal matters is |
important because of the potential negative outcomes (threat to human rights)*tapstwiet SiRen criminal
matters is a working mechanism for preventing power abuse because it directly prevents power from accumt
specific branéand that this approach would be functional within the criminal matters context specifitadly becau
features of that conf&dnsequently, Barkow advocates for amore vigorous enforcement of SOP within the cri
matters context.

Barkowds investigation is based on a | iteeesesre r
that illustrate her points. Despite this faanh, Ba
be found in the development of the Kuwaiti SOP and that of other governments. For example, the presess that ct
the development of the Kuwaiti SOP can be termed democratisation, which has been taking place in countries
worlcPAlso, Barkow provides a sound argument for the idea tinaaiteirmiS&P is strongly connected to, and even
rooted inthe Constitution, which can be used to justify the approach used by the proposed study. Similarly, \
Samuels and-Almai illustrate the way the constitutions of different countries, including Kuwait, establish th
principléT h us , B & cak bewayadedvas a framework that guides the current research from the point of
of its content and methodology.

The Criminal Justice System of Kuwait

The criminal justice system of Kuwait includes the typical elements of such a sykenenttoaté&ntnt agencies,

the courts, and the correctional instittitfenKuwaiti Penal Code(Law No. 16 of 1960) contains the information pertir
to crimes and penaltfasd the criminal procedures are guided by the Kuwait Code of Crimsirfah®rbicedudt

of 19603%0verall, however, very few recent resources are available on the topic of the criminal justice system il
For example, when researching political crimes, which is one of the SOP criteria proposed within tifis researcl

1bid at992.

2bid at993.

3lbidat 1031.

4bid at993.

Slbid at10121013, 1028029.

6lbid at10321033.

7Ibid at996.

8lbid at1053.

9Stepan et akyuprg(n 40) 35, 4/

1Samuelsupran 1) 131; see also-Bumaisupran 40) at 5.

113o0hn Morison and Brian Grimsheestigation, Process and Legal Standards within the Criminal Justice Sy§teeeimsKuwait
University Belfast, 2016) at 3.

12JSA International Business Publicktiorat justice system and national police hfigBookernational BusinesscRtibhs
2007) at 46.

13Kuwait, Law No. 17 of 1960: Code of Criminal Procedure;1®60, art. 1
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resources that would consider this phenomenon in Kuwait is apparent. The NatiomdiiSecsitie Law, No. 31

of 1970 (Act Amending the Provisions of the Penal Code),seems to be dedicated to this topic. Indeed, the law
the crimes dh can be concerned withstate security, describing them and stating the related punishments. The
been labelled as insufficiently detailed and termed, which, according to specialists, mighMmsmadviin abuse
described an example in whichmeaewn6 s t weet was reinterpretdawhichiso i n
punishable according to Article 25 of thddaw.e over , since the term fApoliti
difficult to determine if this category ofscspeeifically acknowledged and regulated by the Kuwaiti governmel
Secondary sources on the topic are also rather rare, which limits the ability of this study to assess the way poli
are handled in the country. Thus, Kuwaiti criminaheylséeemiewed as understubiegever, a report developed
with the help of the Kuwait International Legal R
overview of the system and its issues n 2016.

One of the first issuleat the report considers consists of the fact that the criminal justice system of Kuwait do

exhibit a fiprincipledo or fAcoher ent dAceordimguoche tepod,, w
this issue makes the strategielgement of the system more difficult and hinders the process of pdlicy format
Similarly, the authors mention the | ack of ionf fi ci

and resource shortages, as wellas soenspeaific challen§€ke report focuses on issues without considering the
positive elements. Still, the mentioned issues are important to review in the present research since they p
opportunity for analysing the concerns of Kuwaitisticaisgjem, which may be pertinent to the analysis of its SOP
Apart from that, the Kuwaiti government and legal and academic communities have expressed the idea that
system of Kuwait requires some improV€hegafore, the analysis afatefrom the report appears to be particularly
important. The details about the elements of the Kuwaiti criminal justice system are presented below.

It is alsonoteworthy that Kuwait is a part of multiple international treaties and orgaaisatdiestadithcriminal
justice system. For example, Kuwait is a member of the Gulf Coopet&&imiladyndilis a part of the United
Nations, which means that it is also a member of a variety of affiliated entities, includmgUfutedstatmmn s
Educational, Scientific and Cultural Organization or the United Nations Development Programme, which is repol
particular influence in the codRegarding the relevant treaties, Kuwait has signed the Charter of thedtfnited Nat
theKyoto Protoédind the Convention against Tdtumame just a few relevant documents. The latter convention i
connected, for instance, to the National Security Law No. 31/1970, which cririthhéskgabrtghecation in
Kuwait alsimcorporates international law cdffsesu s , Kuwaitds criminal justi
international influences.

1Kuwait, Law No. 31 of 1970: Act Amending the Provisions of theNRaivelaC8aerity Lal@70art. 158.

2Mahmoud RudiMousah Compar ati ve Study between Kuwait and Britai
Count r i énedatignal Jolirsa) of Eflucational Research an@&e8ivs

3lbid 883884

4Kuwait, Law No. 31 of 1970: Act Amendinyitier? of the Penal Chid¢ignal Security Lal@70art. 25.

SMorison and Grimshswprén 71) at 3.

flbidat 7.

Ibidat 7.

8lbidat 7.

9Morison and Grimshsuprgn 71)at 5.

OGul f Cooperation Council, O6Member States6 (Gulf Cooper
UUnited Nations, 6The UN System in Kuwaitédé (United Nati
2Uni ted Nations, 6Charter of the United Natiomd and St a

accessed 18 March 2018

BUnited Nations, O6A Kyoto Protocol t o titedNatidmsj2018)dpardld.t i on
accessed 18 March 2018

“UnitedCbavenohspndagainst Torture and Ot hgUnite€ Natiand, , I nhu
2018), para. 1. accessed 18 March 2018

15Kuwait, Law No. 31 of 1970: Actikmgehe Provisions of the Penal Qatiten@l Security Lal@70art. 53, 56.

19yilliamsomsupran 10%3.
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Separation of Powers in Kuwait and Article 50 of the Constitution

In Kuwait, the history of the SOP is related tayhef tiita@ountry and its constitution, and it can be regarded as a
example of the democratisation of a méhheckfore, a brief history needs to be provided. Kuwait has a rich histc
that, among other things, involved being a centrélofi®@®e.0il was discovered in the area, which spurred on the
countrybés economi c g r3dhstpbssildyffacigated thendemo&aisaton aof thé\omuntrydas
exemplified by freedom of expression in the press, which has tieenagrgatere else in the Arab world since the
previouscenttd¢part from that, the proclamation of the ¢
democratisatiéh.h u s , the specifics of t he nigbtihave prepdes it ferahe n o |
introduction of an increasingly independent SOP. Also, the development of education and increased awarenes:
concepts has contributed to the pfSamdarly, the integration of Western liberal attituddgerabttie people of
Kuwait must have mirrored the adoption of the SOP, which may have seemed premature at the time but appe;
been carried out smodtitgre, it should be pointed out that citizenship of Kuwait i$ adnintbcighl the
nationality of the father of the® thitdher words, a child fathered by a Kuwaiti in any country is Kuwaiti; also, found
found in Kuwait are considered Kfwaithermore, Kuwaiti citizenship can be granted for prolonged residence in
cauntry (at least 15 consecutive years for Arab people), for various services to Kuwait,’and other factors.

According to Bar theQonsttution sépdrates ldgisiativesestecuBivie,aandguslicial pdwer to prev
tyranny and protecttibgro, and t hi s princi pl e X3 Chnstitutfiornaf Kumat was c
adopted in 1962 after the country was proclaimed intfepetidbatprinciples of the codified law system were
reflected in its articleAccording to Hijahie Kuwaiti Constitution reflects and determines the approach to dividi
powers i n the c ouniArclgstosandd statarthankawait has & deinocratic goyesnaninand
justice system is based on the psmmfiplemocracy and equdlityaddition, Article 8 ofGbestitutiomotes that

the state guarantees the security and protection of #5 citizens.

Article 50 of ti@onstitution declares the principle of the SOP for the state, which is reftentedl ijustiee
system8Alhajeri demonstrates that the Constitution creates a threefold SOP and entrusts specific powers in its
whilst also requiring that they are independent of each other. Bankowdlsteanswers the questiorttadonie

of theConstitution in determining the SOP for the criminal justice system. Swchthtesthanust agree before
criminal power can beexercised against an individual. Congress must criminalise the conduct, the executive it
toppsecute, and the | udi cl9Thersame approadhgisatso fallowed iuKuwait bepausm
Parliament criminalises the conduct, guidelines for prosecutors are written d@costitoagido,thad the judiciary

is responsiblerfconvicting, employing the principles of law adopted from the French and Egyptian systems.

1Stepan et atupran 40) at 457, see als8alameh and-gtiarahsupragn 40) 575758.

2RosemariahlanThe Making of the Modern Gulf GRatettedge 2016) aZ4

3Maria O'Shea, Michael Spilling and Marshall Cwevaitstoutledge 2010) a666 see also Michael HEhle, Wages of Oil
(Cornell University Press 2014) dee also Jill Crydtalyait: The Transformation of an O{R8tatliedge 2016) at66
“Michael Caselhe History of Kuw@iteenwood Publishing Group 2007) at 70.

5Salameh and-#gflarahsupran 40) 538.

6Salameh and-#glarahsupran 40) 539.

"Hijazisuprgn 21) 42&.36.

8Constitution of Kuwait, 1962, £&28.27

9Kuwait, Nationality Law, 1959;2art. 1

19bid art 3.

bid art. 4.

1Barkowsupran 12) 989, 990. Seenstitution of Kuwait, 1962, art. 50

13Salameh and-glarahsupran 40) 5%8.

“Hijazisuprgn 21) 42837.

19bidt37.

1Constitution of Kuwait, 1962, art. 6, 7.

1bid.art. 8.

8Mashaéll haj eri, 6Judiciary and the Administration Adb Just

Law Quarter®9, 19200.

1Barkowsuprgn 12) 989, 1017; see alsoNbbhm ni ng, 6é Separ ati on of PHawadlaw as Or d
Reviewl 939, 1945.

20AbduReda, OA Summary of the Legal Aral BwDuadter®6d, 2/0. Sy st em i n
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An analysis of the Constitution of Kuwait reveals an important element of its articles: the figure of tlee Amir.The
power is fivesé eNat inon &tleh eAsesxeenrdadntydoviteh power fAshall
and t heZaMidnitshteerjsu,dd ci al power fis h adAticlelb@ alsu states thad i |
Ministers are appointed by the Amir, humber of Ministers cannot be greater thhincooiethe National Assembly,
which is formed t hr o‘*Bghmalds grel femalea re allawedeocvote after they eetach the
ageof2iThus, the peopleds will i s gteesudfragebfKywaigscansidered e
to be Anear®universal o and fair.

With respect to legislation, the Amir has the right to propose, sanction, and promulgate |bessubrditeads can
by the National Assembly to the Amir. Also, the pkoducara variety of decrees that can be used to enforce laws
regul ations, a n dThul, dhe legshativenaad exexigive powers arel closely donnected to the At
even though his power is balanced out by the Cabinet (chosen by himself, preferably from thesidatichal Assemb
National Assembly (chosen by the gddm@e)andidates must be Kuwaiti, at least thirty years old, and fluent in Aral
also, theyave to correspond to the current requirements of the El&ttratdlahe Amir possesses great power,
but the Constitution limits it nétably.

It is acknowledged that the Assembly Apltirgysinan a
monitoring the government, o especially when compa
oftheregiddl n particular, the Amirés decrees and the a

to an exteBMore than that, in 2006 the National Assembly set forward the appointment of Amir/Stmeidd Sabah A
AlSabah, instead of the thenl i ng A mi rAbdS8ldhedalkah. Thiavasecansidered an empowering step
that signified a strévening of democratic tendencies in ¥&svaitesult, through the Assembly, the people became
the source of sovereignty for the ddémrprding to Selvik and Alnajjar, the people of Kuwait can be characterisec
politically acti¥&yhich appears to correspond to reality, despite the relatively subjective character of the term.

The Kuwaiti judiciary is supposed to be completel
over aBultheduges are expedo perform their duties in the name of the Amir. Also, it is apparent the
countrybés judicial system i s unl 188t lit gan becstatbdethatahe mp |
Constitution of Kuwait postulates and demadeégpéimelémce of the system from the direct influence of external force
including the executive p&wer.

However, certain boundaries and obstacles to the continued development of Kuwaiti democracy have been
including political challenges (fimpéxgpower imbalances and a lack of unity in the opposition) and economic issL
the liberalisation of the economy is considered #hfimistedheans that the government is not ready to relinquish its
control over a number of economic aspegenfie elending rate ceifihgs.shown by-AZlmai, both economic

1Constitution of Kuwait, 1962, art. 51.

2bid art. 52.

3lbid art. 53.

4bid art. 56, 80.

‘Freedom House, O6Kuwaité (Freedom House, 2016), para. 3.
6Stepan et akyupran 40) at 45

"Constitution Kftiwait, 1962, art-73

8Constitution of Kuwait, 1962, art. 56.

9lbid art. 80.

19bid art. 82.

USalameh and-garahsupran 40) 585.

12AlZumaisuprgn 40) at 2.

13Freedom Housyprgn 114) para. 3.

uALZumaisuprgn 40) at 3; see alsoiKjetSe | vi k and Ghanim Alnajjar, O6Kuwait:
Utvik (edsil States in the New Middle East: Uprisings an@Rstatbéiitge 2015) at 100.

19adi NadeKuwait: Human Rights Under the Constitutio YBQAstamic & Middle2BEZ, 267

16Selvik and Alnajgsuprg(n 123) at 98.

1"Constitution of Kuwait, 1962, art. 163.

18Hallsupran 16) at 364.

1%Alkarama Foundatisupran 26) at 12.

20ALZumaisuprgn 40) at 1, 3.

2l|nternational Monetary Rkndiait: Selected Issues and Statistical Agypemdational Monetary Fund 2012) at 51.
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and political issues tend to weaken the development of democracy, including the empowerment of Kuwaiti parl
voters,which eventually hinders effective SOP. It has beeadcesitablisé Amir still holds impressive power, which
is enhanced by the extensive i nvol ve nmglsotanarber tfhe
setbacks before 1992 involved unconstitutional dissolutions of thEokssEali)ythe new century has seen only
constitutional dissolutfdrssa result, the democratisation of the country is incomplete.

The aalysis of key governmental bodies also indicates that majoritarianism appears to be present in the Kuwa
sysem. Majoritarianism can be defined as an approach to politics that favours a particular majority, resulting in tt
being able to infl uence °aiver theufact thayjddges are noi immunesto these
influences, ajoritarianism is clearly an issue for SOP in criminal law. This is especially true for Egyptian judges i
who are particularly unwilling to disturb the powerful groups of the country because the salary of a judge is great
thanin EgypAs poi nted out by Ashworth and Horder, the
majorityo are bound to @Al ose o0 urakindTlhus, the ma&n pooblesnewitho f
majoritarianism is the rgieminorities, which attracts criticism and calls for an approach that is moré represent
It is noteworthy that offenders are a minority, and from the perspective of thpitéi@sisof @ balance between

the protection of the mgjariid the human rights of both groups needs to.%le fgemeral, majoritarianism is
relatively typical for Asian countries, and Kuwait does not appear to b&an exception.

To sum up, the existing state of affairs in Kuwait cannot be regassteatias af tlie theoretically ideal SOP, even
though it has travelled a long way from the archetypical’Mowandzysbkral tendencies in Kuwait remairistrong
despite the difficulties in establishiri§ aineimthe fact that the United Nations insist on the further development
democratic governance in the céwhigh is its policy in the Asian region in getesalit seems to respond
favourably to such comments as it tends to highlight tice iofifierémioi®sind equalityfor its population, while

also emphasising its agreement with the UN.

It is important to note that, according to Conway, no currently existing system has managed to achieve the pur
SOP that, according to the aetkists only theoretiddiyd this results in both risks and benefits for citizens. Similarly
Daughterly points out that separating the judicial branch from the executive one is a necessity, but one that is
possible, providing an exammepofiticalipfluenced case of criminal prose€ttierefore, the issues that are

experienced by Kuwait do not indicate the impossibility of change and, in fact, signify a room for improvement.

1 AkZumaisuprgn 40) at 1, 3.

2Stepan et asypran 40) 35, 467.

3 AFZumaisuprg(n 40) at 5; see also Salameh @hadwahsupran 40) 5%66.

4 AFZumaisupran 40) at 2.

‘Petra Schleiter and Valerie Bel u;tedTh e aDd dlaimPalidneehtaAMe j6o r
Affairs6, 3638.

8 Brownsupran22 at 1594.60.

“AndrevAshworth and Jeremy HoRdiciples of Criminal (@WP 2013), 26.

8Matthew Hall and Joseph Uhedournabol Rolfit8c823a | Maj or i tari ani smé
9Andrew Ashworth, Lucia Zedner and PatriclPTeralition and the Limits of the Crimif@UR@xfoD13)89.
WWmar Dajani, 6The Middle East's Majority PrEthhdaadfRacial Mi n o

Studie®516, 2527.

UKristian Ulrichsen, O6Politics adodraffppmas Studkd, 212i7n Kuwai t
12Meir Hatina and Christoph SchuArail,iberal Thought after (R@thger 2015) 8,4.02103

13Brownsuprgn22) at 158.

14Executive Board of the United Nations Development Programme, the United Nations Population Fund and the United Natic
for Project Services, O6Draft CouR20ty)®rognamee DailBumest
January 2017

Sai kal A, O6Authoritariani sm, Re Australiah Joormal ofintetnatibralBdhosr ac y :
544. See also, UNBEFa &DPecsfoftL O6DEéUMONOE&EcYyNn.d.) accessed
1His Hghness Sheikh Naseviéhammad-Ahmad A a b ah, Pr i me Bdfore The Sifiith Regal® Besdior @fe n t
The United Nations General AsgemifyUni t ed Nati ons, 2010) at 3 accessed 12
11bid 2.

18bid 1.

1Conwaysuprgn 2) aB22.

2ponaldaugherty, o6Separation of Powe78urmalnfdCririnallavesd Crinmnolégy o s
953, 994
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The Past Influence of British Jurisdiction and ther@dmgi Impact of French, Egyptian, and Islamic Law on the
Criminal Justice System of Kuwait in Terms of Separation of Powers

The current criminal justice system of Kuwait is based on contrasting principles of British Jurisdiction(as a pas
as welas French, Egyptian and Islamic law (that can be described as continuing influences). This feature
criminal justice system in Kuwait rather unique in its diffusion and dependence on several different patterns, in
reference to civildes and Islamic viéleran, Gallen, and Rauteilodieh a collection of chapters that are devoted

to different cases of law diffusion. One of them isW/ilianfaemich kefers to Kuwait and considers the way that a
variety of legal concepts are diffused within its legal system. The author also points out that scholara do not ten
unanimous opinion concerning the classification of the Kuwaiti ebatsistsmmon for the sdlectvhich

results in very different appraisals of the share and influence of different sources of Kuwaiti law. The author me
some scholars, for example, Palmer, choose to highlight civil and Islamiclampialehe Central Intelligence
Agency, which also devotes reports to the topic, emphasises common and ¥FAaocihdingl ¥Mliamsqrihe
countryébés history (in particular si nldefortepgrocessiof at i
di ffusion, and this process may éThepreaentsection willeonsiders c |
all the pertinent influences that have had a major impact on Kuwaiti law.

British Jurisdiction (Past Infiuee)

Kuwait used to be under the influence of the British Jurisdictionsince 1925and until the country became inde
1961 Technically, however, Kuwait was not colonised by Great Britain; instead, the two countrieKwngetied an Ang
Treatyn which it was specified that Great Britain would provide protection but would not interfere with the inter
of Kuwai Great Britain had entered such treaties with multiple other countries, including, for &xEimeple, Bahre
treaties affectehe external politics of the Gulf Skatethey were intended to have no consequences for their interne
affairs, including positive &ltas.noteworthy that the level of democracy it?Batuasidered to be lower than that

in Kuwait For inkance, in both countries, there is a constitution, a king (Bahrain) or Amir (Kuwait), a cabinet of n
appointed by the king or Amir, and a National Assembly elected by the people. However, in Bahrain, the
constitutehalf of the governthand in Kuwait, ministers can only takethjydoéitproviding more power for the
representatives of the people. Thus, the two countries that share similar history have moved in the same directi
complete independence and democracy)whiithés moved further. It has been suggested that the activities
colonising countries could have beeneither beneficial or harmfulfor the development of dem¥B@ssibtya country
the lack of direct colonisation and the presence of onddtreatiése potential negative impacts of outside influence
on Kuwaiti democratic growth.

Thus, in Kuwait, the British Jurisdiction operated separately from the National one. In other words, between 192
the country had two separate and femgndiJurisdictidfishe latter of which applied to predominantly to Kuwaiti

1Liebesnysuprgn 22) 110.

2Sue Farran, James Gallen, and Christa RautdrbBdifysion of Law: Mloeement of Laws and Norms around the World
(Routledge 201635

3Williamsomsupran 10541

4bid at 41. More discussion in the subject see EsiBatiia Mixed Legal System: Exclusion or Bxpa(sRREIec&onic
Journal domparative Laya

SWilliamsosupran 103 4 . See aslo V.V. Palmer, 6Mixed | egal syst emb
Comparative Law ( Oxford University Press, 2012) at 381.

sWilliamsomsupran 103435

Ibid 2728.

glbid. 34.

9Anthony CordesmBahrain, Oman, Qatar, And The UAE: Challenges ¢(R6ettedge 2018) at 34.

1Carol GillespiBahrairfinfobase Publishing 2009)-3635

bid at 3738.

2Freedom House, 6Bahraind (Freedom House, 2016), para.
13Freedom Housyprgn 114) para. 3.

1“FEr e e d o nsupkHo L6R)@ara. B

15Constitution of Kuwait, 1962, art. 56, 80.

1Cathy Ellidbemocracy Promotion as Foreign(Rolitledge 2017) atl18 ; see al so Ewa At anassow.
Democracy: TocqguevViAmereanRditca Scencel 888366 (2017) 111
™Hijazisuprgn 21) 428129
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citizens while the former was applicable to other groups, mostly British, Americans, GreeksAandrdarge others.
to the literature of the time, the National Jukisdictionfi r e | &atni dv ehl ayds efirmiot rwirbiatltoe n |
no defiwedhcohetenwception of the fApersonal st at us
The British Jurisdictionwas based on English legalgmihriplesed the procedures and court functions éf England.

The two Jurisdictions worked together for mixed cases, but in general, the existence of two different jurisdict
problems and confu$iBiven the advantages of a system with writteandadefined procedures, the British
Jurisdiction became popular in Kuwait, but consequently, it was also attacked by the nationalists because it we
of potentially colonialist is3\gain, Kuwait was not a colony; it was a party inith t@rat \Britain, but at the time,

the presence of the British Jurisdiction in Kuwait caused unease, especially amontptha regidhahsi®59, it

was established that the British Jurisdiction in Kuwait would be repealed aftersgsteny wottthave been
implementédand in 1961, the British Parliament officially fulfilled tHé&t promise.

The British Jurisprudence legacy is multidimensional. According to Professor Abdullah Alnafisi, who is a former
member of Kuwait, tlileémce of British specialists like John Richmond, George Middleton, Edward Heath, and \
Loose illustrates that legacy. In particular, the named figures promptedthe Amir to pursue democratic princ
freedom of the pré5@n the other handrthhave been cases in which Britain hindered the development of SOP &
democracy, for example, by ensuring the dissolution of the first Shura Cotditieidukadiaton that was
developed for Kuwait in the years following the decisidritistefeatdiction was not based on the principles of the
latter, which limits its impact on Kuwaiti legislation. However, it can be argued that the reaseBritstthoosing |
legislation for Kuwaiti laws might be connected to colonialisnuentrsjdesien of British Jurisdiglibos, the

choice of neBritish legislation for Kuwait may have been the result of its presence in the country, which demo
that British Jurisdiction is an important influence on Kuwaiti laws.

French Civil ba in Kuwait (Latin Civil Law)

The French law has served as an inspiration for the codified law of Kuwait in the majority of areas that do not co\
status or financial matters (in particular, banking and tax legislation), which aregovdadéd g Islitcome

was achieved indirectly: the legal system of Kuwait that was developed to supplant the British system was ba
Egyptian law,and the latter is noticeably inspired by the @t lafluences have also been noednimie,

the Kuwaiti Law of Commerce was created with the help of Iragi law, which is also based on Fréfich legal prir
turn, a major source of the French law is the Roman law, which is associated with the prioritisation of f
codificatioH Thus, the French law has influenced the Kuwaiti law indirectly through multiple sources while also
its own sources to have an impact as well.

According to Williamson, French law tends to be viewed as relatively less flexible antheoBrigsielsvih&or

example, the author notescertain Fremelateddrawbacks that can affect economic development. In particular, t
British law is considered to be more bfismése ndl y (provi ding fAmor e)aadd e qu e
implies less governmental interventions than the Pr&n¥itlalagon amends that this idea is supported by limited

Williamsomsupran 10)35.

Hijazisuprg(n 21) 428129

3bid 429

4bid 429

Slbid 429

6lbid 429431

Miriam JoycKuwai{Cass 1998) at.57

8Williamsomsupran 1086.

9Joycesupran 174)57

1Hijazisuprgn 21) 423134435

Al jazeera Chanel, Program name is; the fAlnterviewdo publ
https://lwww.youtube.com/watch?v=GknsmBRss70

12Salameh and-gflarahsupran 40) 582.

13Joycesupranl7at 57

14Villiamsomsupran 10B4.

19bid.at36.

BlsaHunei diF,i veeTweratrys of Ci vi |ArahlawQuaria#dd, Z2/mh i n Kuwai t 6 (198E¢
1"Eva Steingfrench LagDUP 2018) at-286.

18\illiamsomsupran 1088.
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evidence and can be contested, but the author also suggests that the Kuwaiti legal systemmight have inheritec
related tohe French léwlThe author exemplifies this statement usingthe comments of the Oxford Business C
regarding the restrictive legislationin Kuwait that may result in challenges for the economic development of the

Admittedly, the report mentsomee information about restrictive legislation, for example, that pertinent
insurancé&lowever, it also highlights some achievements in the field, including the movement of the tax legislatio
a more liberal ofieherefore, it is difficult to assess the impact of French law on Kuwaiti legislation, but it is clearly

Egyptian Law and the Kuwaiti Civil Code Used by Judges

The Egyptian law was particularly important for the development of theiknwedaleggsiae working system that
was meant to supplant the British Jurisdictions in Kuwait was based on it. |HRleerhddbabdeluri (a famous
and accomplisHepecialistfrom Egypt)was invited to develop the new Kuwaiti legis|atios yaaslEgyptian, he
used the Egyptian legal system for inspiration.

Thus, the Egyptian Law assisted in the development of the codified Kuwaitplrasonahstatas matters along

with the French L&W®he Kuwaiti Civil Code was enacted ffit 19&@rporates the general rules of Kuwaiti law; the
more specific cases (for example, commercial transactions) are regulated by specific laws (for example, C
Code}.

The new system developed by-Eanhburi was based on-Kwmaiti legislatioather heavily and was also
implemented in a very shorftivhigh is why it was not assimilated easily and is sometimes described as unneces
complicated and cumbersome, as well as ifiEHilEimson suggests that such a conclusiory iwdargeted and

uses the example of the ease of conducting business in the country to demonstrate that the process is more ¢
in Kuwait than in New ZedfaFiuk lack of judges and lawyers in Kuwait was resolved by attracting Egyptian speci
which is a decision that must have been necessary at the time, but which also requiredrenditiired long
summary, the development of the new system was not very smooth, and some of the issues related to it have
topical to thisg

Muslim Jurisprudence in Kuwait

As mentioned, the Islamic | aw( Shar it¥ndact, intoerhd3asathee d
people of Kuwai t pet it i-based golititab systdhhneiefluenca dfrthe dvuigdinh i o r
jurisprudence onmodern Kuwait is Adtable; f act , it i s explicitly stated
is supposed to be a primary source of Kuwaiti [E¥islagwar, according to Williamson, I$lamic$ 6 ai s a n
not the main source of Kuwaiti legislation; the author points out that it is used predomirstatlysfongitnsonal

and financial services (Islamic banking is wayeladed in the coudtty)the end, the result ofahediffusion in

Kuwait is a combination of Muslim law andEGygichbased civil Ié#ln summary, the diffusion of law in Kuwait is

1bid

20xford Business Grd(pyait, 201®xford Business Group 2013) at 93.
3lbid at 206.

“Huneidsuprgn183 at 216.

SWilliamsomsupran 1086.

8Williamsomsupra(n 10B4.

"Kuwait, Decree Law No. 67 of 198, 1988, art. 1

8USA International Business Publicstiprai) 72)at 44.

%Hijazisupran 21) 428134

1williamsomsupran 1086, 39.

\Williamsomsupran 1086:37.

1Hijazisuprgn 21) 428134

MohammaéliMoqat ei , o6l ntroduciSn@tlesl amni €alsaw StaniayQuastdB8iKa b a G u I¢
138139.

14bid.140.

Williamsomsuprgn 10p541.

1Constitution of Kuwait, 1962, art. 2.

Williamsomsupran 10B4.

18\illiamsomsupran 10B4.
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the result of its history, the investigation of which can help to pinpoint and comprehend some of thg challenge
the system nowadays.

The Kuwai ti Constitution as the Guarantor of De mo

The Kuwaiti Constitution igubheantor of democracy in the country, which can be provenwith the help of Article 6,
states thatégh countryds gover nlfine rights dof thes populatomof Kusait dre jpnaclaimesl tyi
Articles 246, which includes rights to pfAveegpnitrade uniorfsfreedom of religRaxpressiofgpinion and

press,and so oAlso,thd r eedom from torture and the principle

Constitutiodipart from that, the citizenbds equality is d
83which is concerned with equaitapities, and Articlei@®hich specifically points out the equality of the people of
Kuwait Ain the eyes of the Law. 0 I n summary, t he
equality.

The Three Divisions of the Criminalidassystem in Kuwait
The Police as the Law Enforcement Body and Divisions within the Ministry of Interior

Within the Ministry of Interior, which is responsible for enforcing tbBédetaratheof Police and Public
Securityrepresents the lamforcement boBls divisions include those working with criminal investigation, civ
defence, traffic, immigration, and so on, which corresponds to the typical activities performed by a law en
agencys

There are some issues related to iolistihat can be found in literature. The recent report on Kuwaiti criminal jus
suggests that there is no effective SOP with respect to investigative power when police and prosecddtors are cc
Apart from that, the Ministry of Interior dete®askack of control over the national policelivisienb, and the
National Guard in relation to investigations and guaranteeing pifilicssiscilnityesult of the existence of a rather
complicated net of agencies that are responsibterrfar security, which results in their responsibilities
overlappingfConsequently, citizensd rights can be violat
for more than four days without prosecution. The criminagjusticstsyetpect human rights and frédudrire
inefficiency of the system can pose a threat to them.

Naturally, the Penal Code of Kuwai t contains Art
observing t he pynishettdMerdaver, the @onsiitutisntalsdocontains Article 31, which establishes tl
people cannot be fAarrested, detai ned, °Gimaly,rthe Arisoth, o

Regulation Act 26/1962 establishesethéone legal authorisation for impriséfitnesit.there are multiple legal
safeguards, but they might not be entirely successful in achieving the desired level of protection of human right

1Constitution of Kuwait, 1962, art. 6.

2Constitution of Kuwait, 1962, art. 36.

3Constitution of Kuwait, 1962, art. 42.

4Constitution of Kuwait, 1962, art. 43.

5Constitution of Kuwait, 1962, art. 35.

6Constitution of Kuwait, 1962, art. 36.

"Constitution of Kuwait, 1962, art. 37.

8Constitution Ktiwait, 1962, art. 32.

9Constitution of Kuwait, 1962, art. 8.

1Constitution of Kuwait, 1962, art. 29.

11 Anita BurdeRecords of Kuw@itchive Editions 2003) at 394.
BJlCrystal, o6Criminal JlogrialiotGiminahhetcd 471.Mi ddl e East 6 (2001)
3Travis and Edwarsisprén 553t 54.

14Morison and Grimshsuprén 71)at 7.

ICrystalsuprgn 215469, 471.

19bid 474.

"Ashworth and Hordepran 1375t 48; see also Ben Emmerson, Andrew Ashworth and AlisorHewtofaddhts and
Criminal Justi¢8weet & Maxwell 201:3), 1

18Kuwait, Penal Code 16/1960 (as amended), article 184.
1Constitution of Kuwait, 1962, art. 31.

20Kuwait, Prison Regulation Act 26/196218rt. 17
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Prosecutors as Part of the Criminal Justice System and DietladlSProsecutorial Process

Prosecutors are a part of the judicial system of Kuwait, appearing in the courts ofRdifficePtdseelfion
members defend the interests of the community Ghi€wtegiision regarding the appointrtteetasfdidateis

made by a body called the Supreme JudiciaiT®euatiér is comprised of the Heads and Deputies of Kuwaiti Cour
(including Court of Cassation, Court of First Instance, Court of Appeal, and Supreme Court of Appeat), as well a
ProsecutdA representative of the Ministry of Justice is also present in the Council, but they are prdfiihied from vc
activities of the Council are governed by Ttelappointment decisicansed out by the Minister of Justicdathroug
decree8Thus, since the decision is made by the Council, which consists of the representatives of the judiciary
suggested that the appointment of prosecutors does not depend on the Minister.

Liability to prosecution is governed by thePknala@od#ccording to a recent report, the prosecutors that were
interviewed for it fiappear ed n o t0Apad fromuhiat) tlye probleth efr s t
insufficient SOP between police and prosecutors seenlehoati@prois, the literature on the topic identifies some
pertinent procedures and issues, but in general, Kuwaiti prosecution does not receive sufficient coverage |
research. As a result, no reliable source was found that would critsjoéttteeptetecution processes in Kuwait.

The Kuwaiti Judicial System and the Responsibilities of Judges

The Judicial system of Kuwait consists of the Courts of First Instance, the Courts of Appeal, the Supreme Court
Cassation, and the Cauttnal Cou The courts of the first two degrees are comprised of three judges, and t
Supreme courtconsists of the courtds heads, depu:
Consultants.The firstand secondegree courts and the Supreme Court also incorporate multiple circuits dedicate
particular law branckBsh e Const i t uti on points out that the Mi

committed by membets bfe Ar med and Public Securi ¥ty Forces wi:

According to the recent report, the judicial supervision is crucial for Kuwaiti criminal justice, but ndtisect guidel
process exit.

The independence of the judisi@stablished Articles 50, 53, and 163 of the Constitution. The Kuwaiti judicial
supposed to be completely separated from YBotehe Amir
judges are expected to perform their dutieaimttenof t he Amir . Al so, it is a
unlikely to be completely immune to varied exter8tiiréesan be stated that the Constitution of Kuwait postulates
and demands the independence of the system frechitifeidnce of external forces, including the executive power.

Theeffectiveness of Articles may be undermined by the fact that senior judicial officials are appointed by the
Justice (who belongs to the administrative branch of powedBctieefldowever, the Minister has to consult the

Travis and Edwarsisprgn 553t 60.

2Conétution of Kuwait, 1962, art. 167.

3USA International Business Publicstipreg) 72)at 332.
“Kuwait, Decree Law No. 67 of 198, 1980, art. 61.
SUSA International Business Publicstiprag) 72)at 32.
6Alkarama Foundatsupran 26) at 12.

"Constitution of Kuwait, 1962, art. 164.

8Kuwait, Decree Law No. 67 of 198, 1980, art. 61.
SUSA International Business Publicstiprai) 72)at 46.
190Morison and Grimshsuprén 71)at 7.

bid.

12JSA International Business Publicstiprag 72)aB1.
1¥uwait, Law No. 14 of 1973, 1973, art. 1.

14JSA International Business Publicstipragy 72)at 31.
1Constitution of Kuwait, 1962, art. 168.

19Viorison and Grimshswprén 71)at 7.

1"Constitution of Kuwait, 1962, art. 163.
18Hallsupran 51) at 364.

19Alkarama Foundatsupran 26) at 12.

20JSA International Business Publicstiprag) 72)at 32.
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Supreme Judicial Council before the appéartchrg,decision should belong to the Supreme Judidialt@duncil,

is comprised predominantly of the representatives of the judicial bréhlch cégimféne officials are appointed by
the Supreme Judicial Council. However, as pointed out by Brown, the Council includes the mentioned senior ¢
is not independent in its fudditageover, foreign judges are appointed after retheeMmistry of Justice, without

any discussions with the Céukpdrt from that, the Minister is lawfully vested with the power to supervise the judi
systenfThus, certain aspects of judielkated procedures appear to undermine the indepétidendiciary.

Some of the historical developments in the field of judicial independence can be regarded as adversely affectin
There was a notable attempt to make the justice system less dependent in the 1980s, which wasfdhied as a r
suspension of Parliament in 1986 and reintroduced in the 1990s in the form ofinparpoopasdle 1990s saw

a decree limiting the independence of the jutligianented the Courts from considering acts of sévidreignty.
decreavas not repealed to this day. Thus, there is a need for continuous development of SOP to ensure the inde
of Kuwaiti judges.

Other issues pertinent to the judges of Kuwait may also pose a threat to human rights. They may include tra
issues®Moreover, although judgements are usually declared to be in line with the principle of equality of all citize
the | aw, they tend to take a | oltwhiohfimplies theeexistence @f red v e
tape.

According keebesny, challenges ilikthewa i t i | egal system fiarose initial
countries whose systems had been modernised many years ago, were not familiar with the background of t
Ssystem,eboveaemrrd nicdrhe Kuwai ti court clerks and polic

|l argely alien slianesaisolagrees thdtt h ec spg & owigt tpreesence of
judges working in the Kuwehitjc i ar y 0 cr e at e s13The factthat judgesig kuwdit are oftenman s
citizens can undermine a sense of their legitimacy when they need to ihedgahest asthority in determining
punishmentBrown points out that the faddreign judges is typical for some Arab countries due to their shorter le
history, which may result irelgisblished law schétise e mphasi ses, however, that
to avoid employing foreign lawyers and thahHaypgers can only take overseas contracts (through which they a
recruited in Kuwait) for a limited number of years, which, in his view, makes the problem less adate but still
Currently, Egyptian judges are appointed for four yearsgiblthtesgear extension) through an BAgpobved

request from the Kuwaiti Ministry of Justice; as of 2011, there were 300 Egyptian judges ¥drkimg in Kuw
appointment of foreign judges would be expected to reduce the issue of the elitism of the judiciary, but it should
out that Kuwaiti judges hold their posts for a lifetime, even though they can be removed from this position in t
mbecondudfiThus, it can be suggestedkthatwa i t suf fers Afrom unnecessari
outdated | aws and pr ocedur BAsaresulthe autharity of éhe dolirts becofnas u s
questionable. In thigmtext, there is the possibility of the introduction of the jury system in Kuwait to increase the
for fair trials, but researchers state that the criminal justice system of the state is not prepdfed for this pattern.

1Alkarama Foundat®uprg(n 26) at 12.

2Kuwait, Decree Law No. 67 of 198, 1980, art. 61.

3USA International Business Publicstag) 72)at 32.

4Brownsuprgn22 at 158.

SAlkarama Foundatiuprg(n 26) at 13.

8Kuwait, Decree 23/1990, article 35, 1990.

7Brownsupran22 at 15859.

8 Brownsuprgn22 at 159. See Kuwait, Decree 23/1990, art. 32 and 35, 1990.
KuwaitDecree Law No. 23 of 1990: Regulation of the Judiciary Law, 1990, art. 2.
1ovilliamsomsupran 10at36.

bid

12 iebesnysuprgn 22) at 110.

illiamsomsuprgn 10at 36

14Brownsuprgn22 at 154.60.

19bid 160.

16Alkarama Foundatisupran 26) at 12.

11bid 1213.

18\illiamsomsupran 10pt36.

19bid54.
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It should be pointed bat the judicial independence and transparency appear to be commonly challenging to ac
while corruption is difficult to avoid in a variety of countries, indicating that the problems are not utsque to Kuv
SOPFor example, Ashworth comsstldertopic of the separation of powers and responsibilities in the field of restor:
justice, highlighting the role of government in ensuring the independence of justice, and poileihmstitethat state
tends to have flaws and can resultiiestti particular, Ashworth states that "the list of failures of state justice is
| e n gt 3tyl, Bowneasseérts that since the 1990s the process of increasing judicial independence in Kuwait |
in motioAThis process illustrates thetfacthe government tends to develop and evolve together with the evolutiol
the SOP.

Resources Available for the Systemf6s Functioning

The criminal justice system requires resources for functioning just like any other system. In pantianlar, fundir
resources, equipment (for instance, police cars or computers) afélnaeessagccording to the recent report on
Kuwaiti criminal justice system, resources in it are not distributetiTdaeqicats gt least one issue pertinent to the
topic can be encountered in relevant literature. However, the topic of resources within the criminal justice syster
appears to be otherwise uncovered by recent and less recent literature, which limits the ability of the current st
condusions on it.

The Role of Article 50 in the System

Article 50 of the Constitution which requires SOl
all owed to wai ve drlhdrefore rthe pArticte tguararfs@Pi andsimpljies that sadh of the o r
components of criminal justice of Kuwait must act in accordance with their authority. The significance of establi
has already been mentiéwhith suggests that the implications of Article 50 for the déitic&iaringnal justice
system should be notable and beneficial. However, as it was mentioned above, the cases when the authority of tl
of the criminal justice system wasundet¥iefinaived do océi€onsequently, the literature indicatéstible 50

is not always followed, but following it is crucial for ensuring SOP and the lack of power abuse.

Conclusion

The significance of SOP is easily established by the literatureatersn8ad? is less extensively covered. As a
resulof the present literature review, no studies that would consider the criminal justice SOP in Kuwait were fou
research and reports on the aspects that can be included in the discussion were encountered. In particular, the
the signifamt aspects of the criminal justice system can be described relatively well, which offers the opport
analysis. Similarly, the diffusion of law has been discussed relatively extensively.Also,the issues expafienced by
justice systemHKinwait appear to have received some coverage. The fact that the topic is understudied limits the
the literature review to respond to the research questions, but still, the following conclusions can be made.

The history of the development oftidageal system has defined its features and some of its problems. Kuwait |
experienced the impact of British Jurisdictionfor a long period, but when the country gained independence fron
Kingdom in 1961, the civil law system, based optite |[Bgy which, in turn, is developed in accordance with the
French law, was established in the country in addition to traditional Islamic law.However, the hasty introduction
legislation, as well as some of its inefficiencies, and tienintfr&dyptian lawyers into the Kuwaiti legal system have
caused some lelagting issues. The Constitution of Kuwait requires SOP and independence of the judiciary wh
granting the citizens all the necessary rights and proclaiming thHesneggaadfithie law. However, the mentioned

i1StephaRo s Poewer éd Sharing in Syria: 0 e(s20dibde)EdstPolitsy, 43seelkalBan onds T
Ashworttsupra(n 77) 596592; see al€dmar Azfand William Robert Nel§oadisparency, Wages, and the Separation of Powers:
An Experimental Analysis of Coréuptibn230Ruilig Choie&’1, 47490

2Ashworttsuprg(n 17) 57879, 595.

3lbid at 590.

4Brownsuprgn2l) 8.

5JonMi c¢ h An&ndsring, Evolving Separation of Bow¢r216Cblsmbia Law Revids, 51597

6Travis and Edwarsisprgn 553t 22.

"Morison and Grimshsuprén 71)at 7.

8Constitution of Kuwait, 1962, art. 50.

9Samuels (n 1) at 706; see alsq €Liprgn 15) 97571989.

19orison and Grimshswprén 71)at 7.

1Kuwait, Decree Law No. 23 of 1990: Regulation of the Judiciary Law, 1990, art. 2.

52



ISBN 15t International Conference on Social Sciences Proceedings
9788890970030 Leuven, 1314 July 2018 Volume Il

issues, especially those related to transparency and red tape, might endanger those rights. Moreover, ther
evidence indicating that the independence of judiciary being limited legislatively. tApditefiatnréhon the topic
indicates other inefficiencies in various elements of the criminal justice system of Kuwait.

As shown by Barkowds article, which i smattdrseSOPis@ me w
crucicke | ement of Kuwaiti 6s democratisation, and it i
of Kuwaiti people, which is especially evident in the light of the issues and barriers mentioned above. As a
proposed researcpies to investigate SOP, primarily by considering its constitutional and historical roots and dis

its effectiveness from the point of view of human
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Abstract

In the line withlbania's membership in the European Union, as in many other countries, we have
implementing reforms in the accounting field, which have had an impact on financial reporting. These
have also affected the accounting profession. The edtabbsfulheet of National Accounting Standards
(NAS) in accordance with IFRS was the main basis of these reforms. Through our study, following a
the literature and focusing on the National Accounting Council's objective in updabgtingtional ac
standards in the context of harmonization with European Parliament Directive 2013/34 / EU (hereaftel
to as the "Directive"), we will highlight if this harmonization in itself is essential and effective for the €
unit, or it is simln update. Based on the analysis of the primary data through the fuzzy logic analysis nr
the effect of the accounting reform in the financial reporting will be studied by observing the relation
may exist between these two indicator$ aasmeslsuring the convergence level and making the differenc
between the adjusted NAS and the previous set of them

Keywordsfinancial reporting, accounting standards, legal framework, formal hdenasnizatient

Introduction

What is beingassively required by all countries is the creation of accounting practices and financial reporting tf
universal language. There are several factors that have encouraged and do still urge the process of a \
harmonization of financial irgoAmong others, thegased development of information technology, has led to the
ease of electronic movement of funds beyond national borders and has increased the readiness of the investo
within these borders. One reflection of theemtaesvards the international harmonization of financial reporting is t
spread of International Financial Reporting Standards usage worldwide. In this context the improvement and ref
in the accounting area is aimed to increase the leyphiaicy and reliability of the financial information, as well ac
to fulfill the needs of market and protect the interests of the public and the state in the best way possible. In /
choice to use International Financial Reporting Standaldsedods the conditions of our economy, the goals set to
bring our legislation closer with European Union member countries and by keeping in consideration the national
practices and traditions. The economic and social environmenf, degeleyshent and the ways in which the
economy is organized have increased step by step the need to improve accounting standards. These impro
general have ameliorated accounting and the accounting information system of businesse&va@lvengontinuou
provided several information for its users, among which the primary basis of gaining information is the full set
statements that aim to give true and fair information regarding the activity developed by the compagy. These €
made possible the approval of Law no. 9228 on 29.
no. 7661 on 19.01.1993 AFor accountingo. This | aw
and independegmibfessional establishment that designs National Accounting Standards. This follows article 10
Constitution and articles 20 and 24 of Law no. 92
this major goals:

The continuoperfection of accounting legislation
The processing of the accounting system in accordance with the Law for Accounting

Designing National Accounting Standards
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The urge to use NAS and IFRS.

Financial Statements in Albania froffothiahuary 2008 tesent are prepared according to the requirements of this
new Law no.9228 fAFor accounting and financial sta
because they were firstly prepared based on a set of 14 national andautgjrigattwere designed in line with
national accounting standards and are to be used by all profitable private and public enterprisez06idce Janua
with the exception of those large companies that will be included in an approveddisbbivthist€rs and will

fully apply international accounting standards. Then, due to further economic development and adjustments n
area of accounting, there was another standard added to the set of 14 standards, The nationdl Standard n
accounting and financi al reporting princi plR0®@ apop
that was obviously in accordance with the IFRS publish¢tFRSIRFSMES).

Another novelty of the reforms undertakemiim Wdts the creation of NAS for Non Profit Organizations, which wz
made possible by the adoption of 14 NAS as required for the issues related to NGOs. It began its impleme
January 1st 2016. Applying the NAS represents a core changeerpgepdiadidh and reporting of the financial
statement s. Al t hough it has faced many obstacl es
European Unidrhe reforms undertaken in the accounting area did not stop with thieeck&s8ar tiie Law for
accounting but was enriched with further changes in other additional areas such as: practicing independent prc
accordance with L aRerlega auditihd) dahdgenemt of thd Ac€oBnting BExpedtdPidfessio

certified accountant. whi ch aims to i mprove and reinforce the
certified accountants as well. Furthermore the accounting laws were followed by the legal adjustment of the ca
toit. On April 14t h 2008 in support of the aRoticle

traders and trading compenjes t hat abol i s he dFotLteewenera pait 6f he Traol@Colfled w 1 1
no. 7638 on 19.119 Far trading compadiesand L aw n o . HobsarZtioming andl Prote@tig ptivaatd 1

property, free incentives, independent activities and privatizaliodnr ough t hi s | aw man:
undertaken, related to traders, estaplistd managing trading companies, the rights and duties of the foundi
businessmen, their partners and sharehol ders, reo

established the foundations of accounting and mankgt econo

The reforms continued again, so in 2012, the National Accounting Council undertook the incentive to review a
the full set of the NAS (a total of 15 standards) aiming to harmonize them with the requirements of the new s
financial porting in small and medium enterprises, published by IASB on July 2009. This reform was succ
completed in 2014 and the improved NAS in accordance with the Order of the Minister of Finance no.64 on :
AiFor the announcaetneonntalo fA ctchoeu nitmprgo vSetdanMlar ds and
applied since Janu&2Q15. Once again the full set of the financial statements is composed by 14 applicable stal
for SME one NAS for micro enterprises and one NAS6oa ME&Daf 16 national standdrdsindertaken reforms

have had several main goals:

-The improvement of the regulatory framework related to financial reporting

-The creation of stable structures to produce standards with high quality éndhatargaind auditing.

-Creating monitoring and surveilling mechanisms that guarantee the application of standards in this area
-Increasing the professional level of accountants and auditors while preparing the financial statements and audit

Keeping in mind the aspiration to be part of the UE the Albanian government is approaching its legal and i
framework with the EU&s acquis communitaire.

In this context, the improvement of the responsibility and transparency emitialfrejobofifig is an important goal.
(Fino D. 2016)

Methodology

It is often stated that establishing national accounting standards must comply with IAS/IFRS. In this study will be
the compliance of this final harmonization. Many sediieshatatonization have used the factorial analysis for the
similarities between accounting practices in countries that follow ti{p@apmekri@2dpupnilendTaylod 985,
McKinno®&: Janell 1984 Frank 1979RahmanPereaandGaneshanandal®96) GarridpLeon andZorio2002)
presented an index in their study that provides the measurement of the harmonization of formal accounting in
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of time. Others have tried to indicate the level of accounting harmonization, byiamadasngespetiimethods
applied by companies in EWEpenyon& Gray 1992, 1996terrman& Thomas1995, 1996Jurphy2000)an

derTas 1988). In these studies the annual financial reports have been analyzed by companies with different re
inorder to define the level of the compliance between different accounting practices and the impact of adopting ir
standards in the process of accounting harmonization.

Even though several improvements are made in terms of measuringtthe hadmaaiizly the formal one, the core
question of this study is applying the Euclidian distances. Being an absolute distance, the Euclidian distanc
indicate the differences between the compared cases/articles, but it cannot ritibscotidiffereitmes between
them. This flaw makes it inappropriate to be applied while analyzing the formal harmonization (convergence
different standards or the progress made within a standard (material harmonization).

Conscious about thesetiegjslows Fontes et al. (2005) proposed the Jaccard coefficient and the Spearman coef
in order to estimate the progress of formal harmonization between every two groups of accounting standa
estimated the formal harmonization betweeruipgeS® accounting standards and IFRS in the three phases o
accounting convergence, using the Euclidian distance, Jaccard coefficients and the Spearman coefficient.

Based on the analysis and estimation of the existing methods used to measamibaiEielr{convergence)

between every two groups of the accounting standards, in this study will be presented a method that fits the fuzz
analysifQu X. & Zhang G. 2068).r st ly in 1965 Lot fi A.  deacdbeshthep u b |
mathematical theory of fuzzy clustering, where the fuzzy logics is expanded. This theory provided that the f
membership (or the true and false values) could be applied on a range of real numbers between [0.0, 1.0]. Thr
is evaluated the progress of national accounting standards convergence with IFRS. The essence of the fuzzy
analysis is to build the fuzzy matrix in accordance with the features of the object being studied. The classificati
according specific scale of membership based on the fuzzy matrix. If A is function of x that takes its values fr

A is considered a fuzzy set, and itds mar ked:
g xi A

A(X) =3 N
0 xI A

The scales of membership are between a tight section [0, 1].

Theprocedures of the fuzzy clustering analysis applied in this study are as it follows:

Step 1: Choosing the indicators for the fuzzy clustering aan's{é(l,XZS ,Xn} it is designed to represent
general classified objects, where the charaofezitic®bjecbxe named by a group of(d(a}iaxiz 3 ,Xim).

Step 2Transforming the original data in the way that it eliminates the effects of different dimensions. The ide:
methods of transformation are the same being used in other fuzzy analysis for example in systematic clusterir
that include standiaation, classification and logarithmic etc.

| — _ =123 1)

Step 3: Calculating the fuzzy matrix of similarity. Calculating the statistidal size

That represents the similarities bet thedassifitdlolgects.| a s
i i 8 i
i i 8 i

P g8 8 8 8 ©
i i 8 i

rj can be calculated by methods such as Euclidian distances, relator coefMiemisthddaarithmetic mean,
geometric mean, the absolute value index , muteaVvalssiEnd the cosine method.

Step 4if the fuzzy similarity relatiodsispalso an equilibrium fuzzy relationship, the fuzzy clustering analysis can
elaborated directly. Otherwise, the fuzzy matrix of similarity must be remodeled into an equilibrium fezzy matrix
analyzed by the following criteria:
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Let 6 setsillis @grap X x YifA meet simultaneously the followksgmutitions:
(1)Reflexivitytofto N P ; and

(2)Symmetry: &t v P

Then afto N P, wherd\ has a fuzzy similarity relationship.

IfA fulfills the criteria (1) and (2), angiporarily criteria (3):

()if ¢fibo ¥ P andcfx ¥ P, thenaftr V¥ P

WherdA is in an equal fuzzy relationship then it is the case of equilibrium fuzzy matrix.

The definition of diffesetatbe part of thes  ma diving thus a different scale of mshigbie the matrix, defines
the kind of the group gained. If e = 1, each cas
become closer and at last are merged into one.

Step 5: Designing the histogré@iustering groups grgphic

This method was firstly used during the comparison of the first NAS set in Albania with IFRS where it was inc
the full set of accounting standards was a novelty for Albania and it complies withkhei MSDRR8d S 2013)

Whathis paper elaborates using the same mathematical method if the ongoing reforms led to the further impro
NAS in accordance with {#RSf or SME do sti | | represent a novel
requirements. In this cdntee came up with the hypothesis:

HypothesisThe Improved National Accounting Standards are a novelty and do fully comply with IFRS;

The source of data that will serve to test the hypothesis will be the full set of the respective IAS@abddlERS that a
of the NAS establishment in Albania. Furthermore, a more detailed analysis and methodology of hypothesis ¢
will be elaborated.

Literature Review

The European Unionds strategy to c o mnowdedgedooentrprisesc r e
that operate in different legal and accounting systems by approving a unique package of accounting stand
presence of a unique package will provide that equal transactions have equal accounting treatment no matter
happen. This will continue with the presentation of the financial statements on the same principles, accountil
bringing a high quality and true information. However the improvement in changing the information of IA:
conditioned by atdetwo factors:

Firstly: the improvement is based on the hope that the changes on IAS/IFRS represent a change on a GAAP tl
a higher quality financial reporting.

Secondly, the accounting system is a component of the general institutibreateystieynaoid it is set even with
incentives coming from the enterprises when it comes to financial reporting.

Based on this even the undertaken reforms in Albania in terms of accounting, have had the same focus. Some r
for example MedR902) are highly suspicious if an international accounting standard will produce a more com,
accounting worldwide. However, the changes in accounting practices through different countries might lead
transactions being registered différeterms of financial reporting. This lack of comparability makes the internati
financial analysis and investments even more complicated.Regardless how similar the accounting system are
countries, they will not be easily comparataatgdubig changes in the way the standards have been applied b
companies due to differences in terms of economic, politic and cultural environment.

Adhikari and Tondkar (1992) have obserfieRthagi or t i n g, account i ngtomaasdellt he
as the practices are not developed in vai (pg76but r
Accounting principles and practices are generally affected not only by environmental factors such as values, |

Lhttp://www.doktoratura.unitir.edecalftgmt/uploads/2014/01/DoktekéinalaljkanFakuktth-EkonomisBepartamesti
Kontabilitetit.pdf
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culture but furthermore by the phase of the economic development of the society and the accounting system.
different studies related to matters concerning the issues of accounting harmonization in Europe and its imj
comparability anchsparency of the financial statements. A study by Streagandssy (1998) has indicated that
at the beginning of the 906s there were far-more
American countries.

In Albania on the stothde by Ujkani M. and Dhamo S. in 2013, it was indicated that the creation of the full set ¢
was a novelty for the country and would provide an improvement in the quality of financial reporting in accor
IFRS. The latest developments Blutbpean Union offer a chance to investigate the impact of the rules set by
IAS/IFRS on the national accounting standards. The previous studies have investigated the cases related to tl
outcomes of the NAS regulation including the castsitdlaghpoblems related to the approval Sttf&@and
JenyCazavar?001;BradshawndMilley 2003Cairns2003;Mazars2003Haller& Eierle 2004; Nobe& Parker

2004 stree®& Larson2004DelvailleEbbers& Saccar2005; Epstein & Mi206; etc.)

The accounting researchers indicate that IAASB is the main factor in the international harmonization of A
Standards. The compliance with IAASB is not mandatory and cannot be enforced to be applicable (Muller et al

Now we araware of the advantages that the process of harmonization and standardization gives, howeve
processes might be criticized.

Many studies have indicated that NAS are part of the national environment, which is different for any country. Arr
Wagenhofg2002) andobeg1994) think that the IAS are not compatible with the specific national environment. It
uncertain if the IAS can elaborate differences that derive from different national backgrounds such as
environments amaditions. This due to the fact that global standards are not equally involved in the national envi
as the national ones and thus cannot react alike to national circumstances. Another declaration from Goeltz sta
global capital markets ba developed even without tH&be8zChoietal, 2002). Even though researchers agree
with Goeltz, on the other hand they think that the need to comply or to prepare the financial statements accor
foreign accounting standardsabsiacle for the free competition of capital movement.

A major challenge for the IAASB is the need for a global applying in order to promote the equal application of
This requires that all the parts involved in this process (companigsyerditnss, regulatory parts etc.) work
together. We believe that it is firstly the process of harmonization (convergence) of Accounting Standards that
a group of globally approved and unified accounting rules. Also all researchensamust|agr@ed high quality
answer on accounting information.

To reach this goal, the preparers and users of the financial statements must be ready to accept that the
harmonization of the accounting standards will include changes al efeting sgstems. Thus, an authentic and
harmonized form of the international accounting system might create that business language that will provide
any accounting information from all countries.

Analysis and its indicated findings

Before tarting the analysis and the indication of its findings firstly a brief methodology for testing the hypothes
described. According the theory of the fuzzy clustering here mentioned before, the general standards are cate
unique groupaéh pair of the compared standards represents a group. Comparing the groups of standards bas
elements thatclude: the object of the area covered by the standard, the main definitions, the recognition crite
measurement criteria, the methifoaeasurement, and the measurement at the end of the period that are spe
indicators (variables) of the cases. Based on @ speniicmber shi p scal e, the | evel
divided in four categotids:set the coefficigfdar cases that do completely converge, 0.7 for cases that do essentia
converge, 0.3 for cases that do essentially not comply and 0 for the cases that ar& tetsdlycdéféodents fit

with each group and form the core data for thesferng enalysis.

In order to keep the same base of comparison and as the focus is on the National Accounting Standards and the
of the indispensable need for them to represent a novelty, in this study it was followed the sapraEriegure while
NAS to IFRS. Thus the detailed steps for the calculation are followed as in the first evaluation of the convergen:
NAS and IFRS (Ujkani M, Dhamo S 2013) as it follows.

Step 1: The definition of the case groups and their index spaciteihbles.
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Firstly,it is required to set the goal of our calculations.

From the full set of the standards in this study are not included: Accounting standards no 1, no 15, amd no. 16, be
accounting standards. The core accounting stdnidatreerset of NAS is equivalent with the Framework for Preparatic
and presentation of Financial Statements of IAASB. This is the conceptual basis to make specific accounting
and that is why it is not part of the study and the comparsonINAS i On Accounting Princ
from micro enterprisesod and NAS no 16 #@AAccounting
standards are excluded so 13 standards are compared to IFRS and actuab&fernéchasgitases.

Secondlyjt is necessary to define the pairs to be compared in each NAS and IFRS. For example 13 cases (I
defined in a group and each of the cases of NAS is paired with the paragraphs of the respective IFRS on whi

based. It isstatedSsZ{Sl,Sz,?J ,813 wheres epresent the fio,irlnb.e13. of

In order to have a possible comparison, the compared articles of each part of the standards (functional indicatc
have ben indicated based on the content of the standards. Those include: the object of the area covered by the
the terminology that is part of it, the recognition criteria, the measurement criteria, the methods of measureme
remeasurement e end of the period. The requirements considering giving explanatory information that ar
different from the recognition criteria as well as the measurement, and that do not affect the accounting treatm
comparison, but can improvaitite af the financial information.

All 6 factors of comparison are markEd Wi{ldl, d,,d,,d,,d, de} . The feature of no j in the standard of no

i 0 can bjaevheren=dl,2¢.a.118,éndph=y12,3,4,5,6.

Step 2: The definition of tiaalue for comparison cases in any unique case and the effects of the elimination
coming from different dimensions.

Itis set the value 1 for cases that do completely comply and 0.7 0.3 and O for cases that do essentiallly comply, dc
not complynd are totally different. While comparing a unique case there might be selgstsotfercsuparison

for which the same coefficients are used and are calculated in accordance with the definition edttideompared
in order to evaluatg aase of comparison and to eliminate the effects coming from different dimensions. The date
13 comparison cases and their compliance coefficients are stated in Table 1 (Annex). Based on Table 1 we
method and the coefficient of corapibacaiculate the overall level of convergence for 13 cases, that concludes tha
overall level of convergence for NAS compared to IAS is

= 163 1+580.7+110.3+180< /s 163+55+11+16=0.8359

Step 3: Calculating the fuzzy matrix of similarity
In this study it is applied the method of Cosine similarity tg, Gidutatduild the fuzzy matrix of similarity:
R= ‘ I’ij ‘na indicated in equat{@h(Table no 2 Annex)

n

Step 4: The elaboration of the R matrix to get a fuzzy matratesqu

After applyitige method of Cosine similarityiakdin method and the Max it is calculated the equilibrium fuzzy matri
In this case, the second step-NNMexnethod) has the same coefficient with the third step (Max method).
mathematically it can be stAteéd\ & A6 @A ~AS The equilibrifozzy matrix is stated in equ@j(Bee Table

3 Annex)

Step 5: Clustering and technical design of fuzzy clustering
Different membership scalesuef given to take different types/As p@ups.
According to the Histogram no. 1.1.it is indicated:

I f ,®ackofthe 13 cases is a unique category

{(STISTISTIST SIS TSI (ST {SeF (SuF {S.7 (ST {Su?
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I f 3, alE13 6ase8 &e categorized in 5 different categories, in which convergence is reached. No 2, 7, 8, 11
6, ldrepresent a unique category while cases no.9, 10, 13, and 3, are categorized separately.

{SZ'87’%’5.1'%2’84'35'86'314}( {Sg} {So} {33} {%}-

I f 3,alk13@ases &re categorized in 2 different categories. Cases no 2, 7, 8, 11, 12, 4, 5, 6, 14 and 9, 1(
combined and merged in this category, while no. 3 is a unique category.

{SerrSarSu'S_erst'Se'S“’89130 SAs} {%}-

I f 3, alk13 Oate§oies are merged in a unique one.

{82'57'58'34'32'84'85'86'314’S.)'S.O S.stss.}-

Hi stogram 1.1 fAFor the c¢oNMAS/rigkemSoe of the i mprove

NAS2
NAS7
1 NASS
NAS11
NAS12
NAS4
NAS5
NASE
NAS14
NASS
0.98 | nasio
NAS13
0.97 | nas3

0.99

The results analysis based on the coefficietheds c

improved NAS continue to have a quite notable convergence with all IAS/IFRS and IFRS for SMigsedwhich they
The overall level of convergence between NAS and IFRS calculated with a compliance coefficient is 0,8359 tt
than 0.7 which means that a notable convergence is achieved between NAS and IAS/IFRS. However, on the
made (Ujkani MuidaDhamo S 2013) this level of convergence was defined 0.8377. This indicates the fact that the
convergence based on compliance coefficients between the improved set and the first set of NAS shows r
difference (it can be said that tyegrsthe same levels). Based on the fuzzy clustering analysis the lowest membe

scale of e i s set on the | evel of 0.97, because o
that the smallest step of the membershipscal 0. 01 and the biggest step of
= 1, and it defines the fact t hat each case is a

This also means that the level of convergence beitwavatk:NAS and IAS/IFRS and IFRS for SME is much highe
and NAS have converged.The very small interval of the membership scale indicates small differences bet
convergence of any case of the NAS and IAS/IFRS. While based on the previbydJgtady vhadel Dhamo S
2013 it is stated that the membership scale is I|Io
scale is 0.01 and the biggest step of the membership scale is 0.04. Once again, the compasiegrhbhstseen the
the phase when the first set of NAS was created and the phases of the reforms that continued the improvem
indicates a quite small difference (0.97 + 0.96).

This analysigjectst hi s st udy 6The impyoyped NAS emeekly andhngull cofmpliance with IFFSSo
based on the fuzzy clustering analysis it is indicated that the improved set of NAS has almost the same converg
and € membership scale |l evels as it foll ows:
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Overall level of convergenceMembershiscal
The first set of NASQ.8377 0.7.96
The improved setD.8359 0.70.97

However the analysis continues, focusing on the elaboration of these changes between the two sets and the ¢
of convergence as well as evidencing the deteracioasivef these differences. The data is shown graphically or
Graphic 1 (see Annex 4)

Graphic no 1 o0Comparison of the |l evel of converge

The convergence level of NAS with IFRS

1.2

1
08 | Naee—" /\\/ \ .
0.6 /
0.4
0.2

0

NAS 2NAS 3NAS 4NAS 5NAS 6NAS 7NAS 8NAS INAS 10/AS 1NAS 1RIAS 18IAS 14
First Set Amended Set
Source: Authors based on this studyo6s data and th

Fromthegrapicn d t he compari son of the coefficientsé dat
compliance coefficients in their creation fazes as well as during further improvement. This result tells that tt
undertaken in order tprovie these standards have no effects in their level of convergence continue to be the san
it can be surely stated that it refers only to a compliance of the IFRS elements and to fully converge. NAS no 3
10, 13 and 14 do have changésearievel of convergence. These changes might be divided in twtheategories
category where reforms related to their improvement have had an impact on increasing their level of conver
includes NAS 3, 4, 5, 13 and 14. These reformstai@tre@atecounting treatment of financial instruments, inventories
long term tangible and intangible assets, biological assets and controlled companies as well as participations, Sc
topics that may be included and that represent a hoABlgréathe evidencing of the way concessionary agreement:
are treated (NAS 13) considering that may activities of this type are being developed in Albania. The other cat
7, 8, 10 includes those standards that the reforms for their impegaraerd loaver convergence level compared

to the first set created in these areas. This includes the accounting treatment of revenues, leasing and governn
The most visible effects of these reforms are related to the evidencing inNBSretfieetaseounting treatment

of the revenues generated from construction contracts, revenues from ordinary rent and leasing and indi
forgivable debts that according to the NAS are to be treated as a grant only in the casescienéashararisesuffi

that the enterprise will fulfill the predestined conditions to forgive the debt. These changes in NAS emphasize t
in its respective reforms aims not only to comply

5.Conclusions

Al bani adéds choice to apply National Financi al Repo
goals of bringing its legislation closer to the legislation of European Union member countries andidggat line with 1
accounting practice. The sm@inomic conditions, the level of development and the way the economy is organizec
urged the need and will continue to step up the need for reforms in the accounting field.
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Based on the fuzzy clustering analysgiager concludes that the improved NAS have reached their goal of suffic
convergence with all IFRS and IFRS for SME. The overall level of convergence between NAS and IFRS is calc
a 0.8357 compliance coefficient, thus greater thanmeamsitbiat a quite important convergence between NAS anc
IFRS has been achieved. On the other hand the lowest membership scale is set on the level of 0.97. These do n
a novelty in the first set of NAS but represent an effort of Albathia tompaogement of responsibility and

transparency the area of financial reporting, as a major goal to join the UE. These changes underline the fact t
in these particular reforms ai ms nnditonsonly compl i a

The official convergence measurement of accounting standards through fuzzy clustering analysis is still on an
faze. Due to the fact that it still includes personal judgements in solving of the cases compared and fn the detel
the values, it is to be considered that there mighideel dneughts among researchers and readers.

However, it is hoped that this study gives a contribution in studying the measurement of formal harmonization
the chance for others téudber research in this area.
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